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BROWNFIELD LIABILITY AND RESOURCE 

ISSUES 


TUESDAY, MARCH 4, 1997 

U.S. Senate, 

Committee on Environment and Public Works, 

Subcommittee on Superfund, Waste Control 

AND Risk Assessment, 

Washington, DC. 

The committee met, pursuant to notice, at 9:30 a.m. in room 406, 
Senate Dirksen Building, Hon. Robert Smith (chairman of the sub- 
committee) presiding. 

Present: Senators Smith, Warner, Allard, Sessions, Lautenberg, 
and Chafee [ex officio]. 

Also present: Senators Baucus and Wyden. 

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR 
FROM THE STATE OF NEW HAMPSHIRE 

Senator Smith. The hearing will come to order. 

Good morning, everyone. I would like to thank everyone for com- 
ing this morning and thank the witnesses in advance for being 
here. 

We’re here to review the issues associated with abandoned and 
underutilized industrial sites, otherwise known as brownfields. Al- 
though there are no concrete figures on how many of these 
brownfield sites there are in the United States, GAO estimates in- 
dicate there are over 150,000 acres of these sites nationwide. While 
the number in size is unclear, what is clear is it’s a significant na- 
tional problem. These properties sit idle in many cities and towns. 
They not only represent a nonproductive drain on municipal serv- 
ices, but also they’re not adding to the local tax or employment 
base. There are estimates of billions of dollars in tax losses for 
these sites. 

I believe that the problems associated with brownfields are two- 
fold: first, at many of these sites we simply don’t know what the 
level of environmental contamination is. Sometimes we don’t know 
if there’s any at all. By providing funding for environmental char- 
acterization, many of the sites with limited or no contamination 
can be quickly returned to productive reuse. Second, at many of 
these sites the current owners, including municipalities, that have 
taken these properties via tax liens are aware that some environ- 
mental contamination exists, but they’re afraid to redevelop them 
for fear of being caught in the web of Superfund liability. 

( 1 ) 
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While many of these owners are willing to clean up these sites 
under State voluntary cleanup programs, they are tremendously 
fearful of getting sucked into the Superfund morass. 

What they want is certainty. They want one entity in charge of 
the cleanups; they want to have a clear and consistent set of stand- 
ards; they want to know at the end of the day after they’ve cleaned 
up the site according to the agreed requirements; and that they 
don’t have to fear unlimited future liability. 

I believe this is a well-founded fear and one that Congress needs 
to address. If we don’t deal with this matter, companies will con- 
tinue to fence these older landholdings and put their new facilities 
at pristine so-called “greenfield sites.” The issue of brownfields re- 
development has long been an important one for both political par- 
ties. The commitment on both sides is also underscored by the fact 
that both of us this year have introduced legislation affecting 
brownfields as part of the top 20 agenda for the U.S. Senate, S. 8 
and S. 18. 

Given the discussions that we have had together with the var- 
ious members of the committee on both sides, I think there is gen- 
eral agreement that we should work hard to address these and 
other difficult Superfund related issues this year. 

Although we were not successful in our efforts to comprehen- 
sively reauthorize Superfund last Congress, I was very heartened 
by the positive negotiations that we had both at the staff and mem- 
ber level with Senator Chafee, Senators Lautenberg and Baucus, as 
well as the representatives of the Clinton administration, specifi- 
cally Carol Browner. 

Working together I hope we will continue to make progress, and 
I would like to thank my colleagues in advance for these very coop- 
erative comments in this regard. 

I will turn it over now to the ranking member. Senator Lauten- 
berg. 

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, 
U.S. SENATOR FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Thank you very much, Mr. Chairman. 

I too want to salute the spirit of bipartisanship that is evolving. 
I think that it’s crucial that we get on with the responsibilities. We 
have every right to differ, but the fact is that we have a hearing 
today, for which I thank you, to discuss the brownfields legislation 
as presently proposed, separate from Superfund. I hope that we 
will be able to establish the fact that brownfields legislation is, of 
and by itself, quite an independent course of action from Superfund 
reauthorization. We would like to see both get done. It is the testa- 
ment to the bipartisan interest and getting on with the environ- 
ment agenda that’s so important. 

I am hopeful that this spirit will continue as we address the com- 
plex and controversial issues that will be coming before this 
Superfund subcommittee. 

Fortunately, the brownfields legislation isn’t one of those complex 
and controversial issues. Both parties have recognized that the 
threat of Superfund liability is deterring the redevelopment of con- 
taminated properties. Both parties support liability relief for pro- 
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spective purchasers, developers, and bankers who would clean up 
these blighted properties and restore them to productive use. 

Both parties have supported making low-interest money avail- 
able to communities to clean up hazardous waste sites, and so it’s 
fair to say that we all support brownfields legislation, which would 
promote jobs in urban communities and remove contaminants from 
the environment. 

Mr. Chairman, now that we have this bipartisan consensus on 
the value, we ought to try to act. There are more than 100,000 
brownfields sites that Superfund will not clean up because the con- 
tamination levels are too low to qualify. Cleaning up these sites 
can make an enormous difference for communities all around our 
country. 

One of the first bills introduced this year was S. 18, my legisla- 
tion, to provide assistance for brownfields redevelopment. The first 
title of S. 8 that Senator Smith and Chafee introduced in their 
Superfund reauthorization bill had many provisions similar to 
those contained in S. 18. 

Unfortunately, there is disagreement about whether brownfields 
legislation should go first or should be held until both parties re- 
solved the many issues involved in the comprehensive reform of 
Superfund. 

Some of my colleagues on the other side of the aisle have sug- 
gested that a separate brownfields bill is nothing more than a feel- 
good measure, which would distract Congress for more important 
questions. With respect, I disagree. I think we should act now. It’s 
a much simpler case to review, and if we can get it in place, I think 
we can help our communities enormously. They need this legisla- 
tion. 

Mr. Chairman, I want to be clear that I remain very interested 
in revising Superfund. We’ve had private conversations about it. I 
think that there is a distinct possibility that we can work out our 
differences, and, certainly hope so. I would like to find an accept- 
able bipartisan approach to such a bill because we both know, we 
all know, that unless it’s bipartisan, it’s not going to happen. 

But I don’t want controversies over Superfund to stall this criti- 
cal brownfields legislation, and, frankly, as I see it, enactment of 
brownfields is not only the right thing to do, but it would help pro- 
mote a spirit of progress and bipartisanship on environmental leg- 
islation. It would show that we can move things along. 

I think that many of our witnesses today will help make the case 
for moving forward to address the brownfields problems and oppor- 
tunities. I am especially looking forward to the testimony of Mayor 
Bollwage from Elizabeth, NJ, from my State, and a city I lived in 
during my movements around New Jersey with my family. There 
were many communities that we lived in as my father tried to es- 
tablish a place to make a living. Elizabeth was one of those good 
industrial towns. Elizabeth was home to the Singer Sewing Ma- 
chine Company. The city is a renowned place for companies that 
came, worked and later on abandoned. That wasn’t in the plan, but 
that was the result. The economic stabilization of Elizabeth is an 
inspiring story, and the Mayor here has gained some significant 
distinction and leading the fight to reinstall pride, jobs, and 
progress in that city. 



4 


Mayor, we congratulate you. I hope that the Mayor’s story will 
convince all my colleagues that we ought to get going on 
brownfields legislation now. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Senator Lautenberg follows:] 

Prepared Statement of Hon. Frank R. Lautenberg, U.S. Senator from the 

State of New Jersey 

Mr. Chairman, I am pleased that we are here today to receive testimony on 
brownfields legislation. This hearing is a testament to the genuine spirit of biparti- 
sanship that currently exists among members of the committee. And I’m hopeful 
that this spirit will continue as we address the complex and controversial issues 
that will be coming before the Superfund Subcommittee. 

Fortunately, brownfields legislation is not one of those complex and controversial 
issues. Both parties have recognized that the threat of Superfund liability is deter- 
ring the redevelopment of contaminated properties. Both parties support liability re- 
lief for prospective purchasers, developers and bankers who would clean up these 
blighted properties, and restore them to productive use. Both parties have supported 
making low-interest money available to communities to clean up hazardous waste 
sites. And so we all support Brownfields legislation, which would promote jobs in 
urban communities, and remove contaminants from the environment. 

Mr. Chairman, now that we have such bipartisan consensus, we should act. There 
are more than 100,000 brownfields sites that Superfund will not clean up because 
contamination levels are too low to qualify. Cleaning up these sites can make an 
enormous difference for communities all around our Nation. 

One of the first bills introduced this year was S. 18, my legislation to provide as- 
sistance for brownfields redevelopment. The first title of S. 8, Senators Smith and 
Chafee’s Superfund reauthorization bill, had many provisions similar to those con- 
tained in S. 18. Unfortunately, there is disagreement about whether brownfields leg- 
islation should go first, or should be stalled until both parties resolve the many is- 
sues involved in comprehensive reform of Superfund. 

Some of my colleagues on the other side of the aisle have suggested that a sepa- 
rate “brownfields” bill is a “feel good” measure, which would distract Congress from 
more important questions. I respectfully disagree. I think we should act now. Our 
communities need this legislation. And many of them need it very badly. 

Mr. Chairman, I want to be clear that I remain very interested in revising 
Superfund, and would very much like to find an acceptable, bipartisan approach to 
such a bill. But I don’t want controversies over Superfund to stall this critical 
brownfields legislation. And, as I see it, enactment of a brownfields bill is not only 
the right thing to do, but it would help promote a spirit of progress and bipartisan- 
ship on environmental legislation. 

I think many of our witnesses today will help make the case for moving forward 
to address brownfields. I am especially looking forward to the testimony of Mayor 
Bollwage of Elizabeth, New Jersey. His city’s experience shows that a concerted ef- 
fort can turn contaminated lands into gold mines. It’s an inspiring story — one of 
many. And I hope it helps convince all of my colleagues that we should act now to 
enact brownfields legislation. 

Senator Smith. Thank you. Senator Lautenberg. 

We are delighted to have both the ranking member and the 
chairman of the Full Environment and Public Works Committee 
here this morning. Senator Chafee. 

OPENING STATEMENT OF HON. JOHN H. CHAFEE, 

U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Chafee. Thank you very much, Mr. Chairman. 

I would prefer to go for 3 minutes if the lights could alert me 
that because I’m anxious to hear the witnesses this morning. I 
want to congratulate you, Mr. Chairman, for holding this hearing 
on brownfields. I want to recognize you for your leadership in the 
entire Superfund issue. You’ve worked on this last year — I know 
the mere mention of Superfund makes you shake your head, but 
don’t despair. We shall prevail and get a Superfund bill passed. 
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I also want to recognize the ranking members of the committee 
and subcommittee, Senators Baucus and Lautenberg, for their con- 
tinued efforts on brownfields and on Superfund. Both of them have 
labored long and hard on this subject. 

One of the unintended consequences of the Superfund statute is 
that new industries have shied away from urban areas, because 
they’re worried about liability under brownfields. They move out to 
pristine areas in the countryside that we, as a committee, are try- 
ing to preserve. So we’ve got an unfortunate consequence of the leg- 
islation that we passed. The brownfields effort is an attempt to 
overcome that problem. 

As Senator Lautenberg pointed out, while there is a lot of com- 
monality between our two approaches — that is, S. 8 and S. 18 — the 
basic difference is that we on this side believe that brownfields 
should be part of an overall Superfund reauthorization. In other 
words, pass Superfund legislation. On the other hand. Senator 
Lautenberg has indicated that he would like to proceed with S. 18, 
solely the brownfields part, and later follow on with the Superfund 
revisions overall. 

I agree with you, Mr. Chairman. I prefer to see it in a package. 
We’re having a hearing on brownfields, but I would like to see that 
part of the overall Superfund reform. I really do fear, Mr. Chair- 
man, that absent that, if we just do brownfields alone, that the en- 
thusiasm to do something about Superfund overall would slacken. 

So, Mr. Chairman, I want to do everything I can to help you. I 
would just quote from a letter that you and I wrote to Adminis- 
trator Browner in July 1996: 

We see little benefit in moving forward with the brownfields bill that fails to ad- 
dress the critically important issues of the Federal-State relation, and potential li- 
ability under Superfund, and we strive for the overall reform of Superfund. 

Thank you very much, Mr. Chairman. 

[The prepared statement of Senator Chafee follows:] 

Prepared Statement of Hon. John H. Chafee, U.S. Senator from the 
State oe Rhode Island 

I want to thank the Chairman of the Subcommittee on Superfund, Waste Control 
and Risk Assessment, Senator Smith, for holding this hearing on the topic of 
Brownfields, and recognize him for his leadership on Superfund reform generally 
and on this very important part of Superfund reform, namely brownfields revitaliza- 
tion. I also want to recognize the Ranking Members of the Committee and Sub- 
committee, Senators Baucus and Lautenberg, for their continued efforts on 
Superfund. 

One of the unintended consequences of the Superfund statute is that new indus- 
tries have shied away from urban areas, which already have in place an infrastruc- 
ture to support new manufacturing and industrial facilities, and have instead lo- 
cated in previously undeveloped areas without any infrastructure to support them. 
Thus, a law that was supposed to be protective of the environment has actually led 
to increased development of formerly pristine lands. 

In late January, hoth we and the Democrats introduced our bills on Superfund 
and brownfields. A central focus of the Superfund bill we introduced in January, 
S. 8 — the “Superfund Cleanup Acceleration Act of 1997,” is a strong pro-brownfields 
revitalization policy. We all know what brownfields are — they are the abandoned 
plant that might be contaminated, or might not be. It is the mothballed facility that 
a large company is afraid to sell for redevelopment because a successor’s mis- 
management might expose it to Federal liability years later. No one knows exactly 
what the problems at these sites are, so people are afraid to invest in them or rede- 
velop them, people are afraid of liability. So rather using old industrial sites, new 
development flees the city and tears up our open space, green fields. In the mean- 
time, these old sites remain a blight and a big hole in local teix bases. 



6 


There is some commonality between our approach to brownfields and the Minority 
approach. The legislation introduced by Senator Lautenberg and others addresses 
some of the brownfields redevelopment barriers the Committee previously identified. 
The bill includes grants for site characterization, grants for States to set up revolv- 
ing cleanup funds, and liability relief or limitations for bona fide prospective pur- 
chasers, and innocent landowners. All but one of the provisions are similar to provi- 
sions in our comprehensive bill, S. 8. 

Title I of S. 8 contains many provisions that should facilitate brownfields redevel- 
opment. It will provide $15 million annually to capitalize revolving loan funds for 
site characterization and cleanup, and an additional $25 million annually to capital- 
ize a revolving loan fund for site remediation. It provides an additional $25 million 
annually to improve or create State voluntary cleanup programs. It will lift the Fed- 
eral liability cloud from sites cleaned up under a State cleanup program, and it pro- 
vides other assurance for prospective investors. 

A major difference between our position and that of the Minority is the scope of 
a brownfields bill. It is our position that there are many redevelopment candidates 
beyond the numerous lower risk, less-contaminated sites that are not likely to be 
added to Superfund’s National Priorities List. In fact, there are many redevelopment 
candidates that either are currently on the NPL or could be. Rhode Island’s Depart- 
ment of Environmental Management informs me that there are over 200 Rhode Is- 
land sites that RIDEM screened as likely to score above the Superfund listing 
threshold score. The vast majority of these 200 sites will never be added to the 
Superfund NPL list; inevitably it will be Rhode Island’s responsibility to supervise 
these cleanups. This has led us to conclude that a complete solution to the 
brownfields dilemma requires significant changes to CERCLA beyond Title I of S. 8. 
These changes will make possible a brighter future for brownfields sites, whether 
or not they are on the Superfund list or in a State cleanup program. 

During Superfund hearings in the last Congress, we repeatedly heard testimony 
from State officials who were concerned about the potential for increased Federal 
involvement in State voluntary cleanup programs. We will hear similar testimony 
from many of our witnesses today. These witnesses will tell us that a key element 
needed to make brownfield programs work is the ability of States to provide future 
liability waivers to parties that clean up these sites. 

I agree. As Senator Smith and I noted in a letter on brownfields to Administrator 
Browner in July, 1996, “we see little benefit in moving forward with a brownfields 
bill that fails to address the critically important issues of the Federal-State relation- 
ship and potential liability under Superfund.” The time for tinkering around the 
edges of Superfund is over. We need to extensively overhaul Superfund and I invite 
the Minority and Administration to join us. 

The Minority makes a strong case for enacting brownfields reform legislation. 
While we appreciate the continued commitment on the part of the Minority and the 
Administration toward improving this flawed environmental program, we believe 
that pursuing stand-alone brownfields legislation so early in the 105th Congress 
would seriously undermine our effort to attain comprehensive Superfund reform this 
year. 

Real brownfields reform starts with recognizing that States and not the Federal 
Government are already cleaning up the vast majority of these brownfields sites, 
therefore it follows that the key to reform is empowering the States. It is for this 
reason that I believe that a real solution for brownfields reform means removing the 
Federal impediments to reusing these properties. I stand ready to work with the 
sponsors of S. 18 and the Administration to make sure that we get real brownfields 
reform, namely comprehensive Superfund reform, as a top priority for the Environ- 
ment and Public Works Committee and commend them for their hard work on this 
issue. 

I look forward to hearing from our witnesses today on this important topic. 

Senator Smith. Thank you, Senator Chafee, distinguished rank- 
ing member of the full committee, Senator Baucus. 

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR 
FROM THE STATE OF MONTANA 

Senator Baucus. Thank you very much, Mr. Chairman. 

I would like to speak about the approach rather than getting in 
a debate about whether brownfields is a separable or intrinsic part 
of Superfund reform. I believe that there’s an opportunity here to 
do something constructive, and I hope that we do it. 
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I want to remind this committee that is the first hearing that 
we’ve had this Congress on brownfields legislation. We’ve had hear- 
ings on regulations, but this is the first hearing on legislation. It’s 
a good opportunity to set the right tone, to go forward and not get 
bogged down by partisanship. 

We would all agree there’s been too much partisanship in the 
last couple of years, but there has not been partisanship on this 
committee. That is due to the leadership of our chairman. Senator 
John Chafee and the chairman of this subcommittee. Senator 
Smith. I think all of us have done a pretty good job of trying to 
keep this debate above board, to work hard to try to find solutions. 
We’ve made some progress. 

I think it is also important to remind ourselves that the approach 
that we have taken in the past has worked. Most significantly, this 
committee wrote a very good law reforming the Safe Drinking 
Water Act. That was legislation praised by residents of both cities 
and States. It was praised by environmental groups and it received 
overwhelming bipartisan support. 

I’ve been thinking a little bit about why that happened, why in 
contrast to other legislation was that effort such a success. Here is 
my view: the Safe Drinking Water Act was, to use a cliche, a “win- 
win” proposition. We didn’t just reduce regulatory burdens, but we 
also increased environmental protection, especially by expanding 
the public’s right to know about the quality of drinking water. Re- 
ducing unnecessary regulations is a good thing in and of itself — we 
should do that. Also, we should increase environmental protections. 
This is a practical political matter. If you try to accomplish only 
one of these goals and not the other, you are unlikely to achieve 
a consensus. 

As we begin to consider other environmental laws like Superfund 
and the Endangered Species Act, I hope we take the same ap- 
proach that we took in the Safe Drinking Water Act. Let’s try to 
come up with a win-win approach that not only makes the law less 
burdensome for those it regulates, but also that provides more en- 
vironmental protection for the American people. 

The brownfields legislation that we are considering today is a 
good example. We all talk about the environment and the economy 
going hand in hand, and the brownfields legislation puts our words 
into action. There are thousands of old, vacant industrial sites all 
over the Nation. Many of these sites have some contamination but 
usually not very much. Most can easily be cleaned up and returned 
to productive use. Yet, most of these sites are sitting idle. 

Why? One reason is that the developers are afraid of Superfund 
liability. The brownfields bill makes it clear that developers and in- 
nocent landowners would not be subject to Superfund liability. 
Both bills also provide a little seed money to help them get the ball 
rolling. These provisions will help communities turn idle properties 
into new business opportunities creating new jobs and economic 
growth. That is already happening in some States like Oregon, and 
Illinois and New Jersey. It’s also happening in my home State of 
Montana. In Butte, MT, county officials working together with the 
Chamber of Commerce built a new Visitor’s Center in an area that 
was once used as a landfill. Nearby in Anaconda, folks have worked 
for years to come up with a creative approach. We’re turning the 
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site of an old smelter works into a world-class golf course designed 
by Jack Nicholas. That will attract visitors from all around the 
country and all around the globe. In each case it’s a win-win solu- 
tion, good for the local economy, good for the environment. The leg- 
islation that we are considering today would mean more solutions 
like this. 

There is another reason for passing brownfields legislation — the 
Welfare Reform Bill that we passed last year. That bill requires 
welfare recipients to find work — which is a good thing — ^but the 
strategy is successful only if jobs are available. The brownfields bill 
can play an important role in helping to create jobs where they are 
needed. For this reason, brownfields legislation is one of the most 
important economic revitalization initiatives that we will consider 
this Congress. 

In closing, I want to thank expressly Senator Chafee, Senator 
Smith, and Senator Lautenberg and others on this side of the dais 
for holding this hearing. It gets us off to a good start. I hope and 
pledge every effort to work to find a common solution, one that has 
give and take on both sides, as we did when we passed the Safe 
Drinking Water Act. 

Thank you. 

Senator Smith. Thank you. Senator Baucus. 

Senator Warner. 

OPENING STATEMENT OF HON. JOHN W. WARNER, 

U.S. SENATOR FROM THE COMMONWEALTH OF VIRGINIA 

Senator Warner. Thank you, Mr. Chairman. 

I join the others here in commending you and the distinguished 
ranking member for your efforts and leadership. You have been un- 
failing, Mr. Chairman, in your dogged persistence to try and come 
up with legislative solutions to this troublesome situation of 
Superfund. 

It is interesting that the distinguished ranking member from 
Montana, as well as, I believe, the distinguished ranking member 
from New Jersey used in their statements the phrase, “afraid of 
Superfund liability.” 

It is deeply regrettable that Congress has passed a law which 
people are fearful of. Therefore, if we have created that fear, we 
have an obligation to remove it. Brownfields legislation, in my 
judgment, is an effort in that direction. 

But I take a word from Mr. Baucus’ statement about welfare. 
Many of these sites are co-located in those neighborhoods where 
our welfare legislation will have a major impact. It will provide, 
hopefully, the jobs that are needed. Most importantly, these people 
don’t have the ability to buy a car and drive to the site on the out- 
skirts of the cities. This legislation will enable them to walk to 
work, saving the cost associated with additional transportation. 
Very often public transportation in place today will serve the sites 
we regard as brownfields. 

So I think this is probably the best example of time and economic 
advancement, together with an environmental advancement. That 
opportunity is before us — let’s make sure this committee gives the 
Senate the leadership and guidance to pass that legislation. 

Thank you. 
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Senator Smith. Senator Allard. 

OPENING STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR 
FROM THE STATE OF COLORADO 

Senator Allard. Thank you, Mr. Chairman. 

It is great to be on your subcommittee, and I note with interest 
all the seniority that we have on this committee. Senator Sessions 
and I are the new men on the block. I don’t know about him, but 
I kind of feel like the cross-eyed javelin thrower. You’re not going 
to be making many points, but everybody is going to be watching 
you. 

[Laughter.] 

Senator Allard. But let me just say from a Coloradan’s perspec- 
tive that I come from a State that is interested in green areas, and 
we’ve dedicated a lot of local dollars in the State to do that. One 
of the frustrating things is the brownfields sites’ locations, and 
there are sites that can never be dealt with because of the big li- 
ability issue that goes with it. In some cases they are close to a 
Superfund site, they get intermingled with those issues related to 
the Superfund site. That is why I think we need to address both 
Superfund as well as brownfields sites. 

But the brownfields site legislation, which I am a co-sponsor of 
with the chairman of this committee, I think would help a lot in 
our State. I think from hearing the other comments, it will help all 
over the country, and, certainly, very worthwhile legislation. I hope 
we can get it to move forward as a companion issue with the 
Superfund reauthorization. 

[The prepared statement of Senator Allard follows:] 

Prepared Statement of Hon. Wayne Allard, U.S. Senator from the 
State of Alabama 

Thank you Mr. Chairman. I’m looking forward to today’s hearing on brownfields 
and the positive economic and environmental impact that cleaning up these sites 
could have for Colorado and other States. Specifically, I want to mention Colorado 
because in my State leaving these sites abandoned can have a disproportionate im- 
pact on individuals who live miles from a brownfield. 

One of the unique aspects of Colorado, particularly the front range, is that cities 
are broken up by green space. Unfortunately, one of the challenges Coloradans face 
is growth pressure for both residential homes and new businesses that lead to devel- 
opment of green space. In fact, when Coloradans are asked what their major con- 
cerns are, growth always ranks near the top. To protect from this the State runs 
a program to buy open space for preservation called Great Outdoors Colorado. 
GOCO, as it is called, spends hundreds of millions preserving green space from de- 
velopment. Further, in last year’s Farm bill Congress authorized $36 million to pre- 
serve farmland threatened by urban sprawl. 

Unfortunately, the Federal Government doesn’t always help in terms of providing 
policies that could be characterized as preservation friendly. Superfund, and the li- 
ability hammer it carries, is but one good example. Because of the fear of liability, 
sites that otherwise could be cleaned up and redeveloped are left empty and new 
industrial development occurs elsewhere. 

Mr. Chairman, with respect to brownfields I’m pleased to be a cosponsor of your 
legislation. I think if we can get Federal agencies out of the way, States will be able 
to clean up brownfield sites to a satisfactory level. Thank you. 

Senator Smith. Senator Sessions. 

OPENING STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR 
FROM THE STATE OF ALABAMA 

Senator Sessions. Thank you, Mr. Chairman. 
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I salute you for the leadership you’ve given in working on this 
matter. It’s a complex and important issue, and I think Senator 
Baucus’ comments are well worthwhile. If we can improve the envi- 
ronment at the same time, reduce burdensome and unwise regula- 
tion, we’ve had a double advantage. I think that is possible in this 
legislation, and that’s why I’ve been supportive of it. 

I’ll just share this story and conclude my opening remarks. On 
the northern edge of the city of Mobile there is an area that is of 
marginal strength economically. My law firm was involved in a sit- 
uation where there was going to be built a nice, low-cost motel. A 
corner of that property had a service station on it. Everything was 
ready to go forward, but it became impossible for the environ- 
mentalists and the lawyers to agree on whether or and not they 
could protect that motel from future liability from the possibility of 
pollution from that service station years before. As a result, that 
project was dropped, the development was not made, and that 
property still remains vacant. I think it indicates to us that we do 
need to make sure that our government institutions and agencies 
can promptly respond to determine promptly whether or not there 
is a serious danger to the environment, and what it’s going to cost 
to fix it so that rational decisions by developers can be made. 

I salute you for working on the problem, and I look forward to 
learning more about it as we go forward. 

Senator Smith. Thank you. Senator Sessions. 

[The prepared statement of Senator Sessions follows:] 

Prepared Statement of Hon. Jeff Sessions, U.S. Senator from the 
State of Alabama 

Mr Chairman: I believe that today’s hearing into the creation of urban 
brownfields, and the barriers that impede their recovery for productive use, are a 
classic illustration of what can occur when good intentions go awry. As we look into 
the issues which will be raised over the course of the next several days, I have deep 
concerns that in its haste to remedy the problem of environmental contamination, 
Congress has enacted legislation with structural defects that lead to the kind of un- 
foreseen and costly unintended consequences we will have presented before us 
today. 

In this case, passage of the Comprehensive Environmental Response, Compensa- 
tion and Liability Act of 1980 has led to these types of unintended consequences. 
Clearly, the problem of urban brownfields is a significant one, and we should seek 
to address this issue in the most effective and efficient way possible. 

The problem of “brownfields” is self-evident. It is estimated that hundreds of thou- 
sands of brownfield acres exist in major cities throughout the country. In fact, in 
many cities the amount of brownfield land present exceeds the total land area of 
Washington, DC. This abandoned or underutilized land, which once was put to pro- 
ductive use, is often overlooked or ignored by future developers who fear exposing 
themselves to Superfund’s drastic joint and several, strict and retroactive liability 
provisions. Further, the lack of finality and certainty created by a State’s certifi- 
cation of cleanup serves to undermine incentives for restoring potentially contami- 
nated brownfield sites. 

Finally, the effectiveness of the actual cleanup programs, both in terms of cost 
and time, is often hampered by the tide of litigation which has resulted from these 
regulations. Our cities and families cannot afford the continuing loss in jobs or teix 
revenues that these brownfield areas create, and we should seek measures which 
will remedy the inherent problems that give rise to these situations. To this end, 
I look forward to hearing the testimony of the witnesses on these issues. 

Senator Smith. Let’s have the first panel of witnesses please 
come forward. 

Mr. Timothy Fields, the Acting Assistant Administrator at the 
Office of Solid Waste and Emergency Response for the U.S. EPA; 
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Mr. James Seif, secretary of Environmental Protection, Pennsylva- 
nia Department of Environmental Protection; The Honorable J. 
Christian Bollwage, Mayor, city of Elizabeth, on behalf of the U.S. 
Conference of Mayors; and Ms. Lorrie Louder, director of Industrial 
Development. St. Paul Port Authority, on behalf of the National As- 
sociation of Local Government Environmental Professionals. 

Welcome to all of you this morning for being here. Each of your 
statements, as you’ve written them, will be made part of the per- 
manent record, and if you could summarize those statements in 
about 5 minutes each, we would appreciate it because we do have 
another panel. 

We also have a prepared statement by Senator Boxer for the 
record. 

[The prepared statement of Senator Boxer follows:] 

Prepared Statement of Hon. Barbara Boxer, U.S. Senator from the 
State of California 

Mr. Chairman, resolving the issue of how to encourage the cleanup of abandoned 
and underutilized industrial sites around the country is of critical importance as we 
strive to revitalize our inner cities. 

The city of San Francisco alone has an estimated 5,051 brownfields sites. If we 
take into account the fact that many of these sites contain multiple properties, San 
Francisco may have as many as 15,000 or more individual brownfields properties. 

Each one of these abandoned, vacant industrial and commercial sites means fewer 
inner-city job opportunities, neighborhood blight, and the increased pressure of 
urban sprawl and loss of local tax revenue. 

As reported in the 39-City Survey on the impact of brownfields on U.S. Cities, 
local tax revenue losses to the city of San Francisco are estimated to be between 
$16 million and $100 million. 

The current Superfund law impedes brownfields development. Many new busi- 
nesses prefer to locate in uncontaminated areas outside cities rather than face the 
costs of assessing and cleaning up brownfields, and face the possibility of becoming 
involved in cleanup liability issues for contamination caused by former users of the 
site. 

In order to bring businesses back to intercity commercial sites, and help revitalize 
our communities, we must provide liability relief for prospective purchasers and in- 
nocent landowners while ensuring that we in no way erode protection of human 
health and the environment. The Lautenberg/Baucus bill of which I am a cosponsor 
would provide this relief. 

The Lautenberg/Baucus bill also authorize grants to State and local governments 
to characterize brownfield sites and capitalize revolving loan funds for brownfields 
cleanup. Providing these funds is critically important as demonstrated by the suc- 
cess of EPA’s grants for brownfields pilot cleanup projects in the last 2 years. 

California has four EPA brownfields National Pilot Projects: in Sacramento, 
Stockton, Emer 5 rville, and Richmond. We also have two Regional EPA Pilot 
Projects — one in San Francisco and one in Oakland, and EPA provides regional as- 
sistance to Los Angeles and East Palo Alto. 

EPA brownfield grants are pla 3 dng an important role in, for example, the city of 
Stockton’s plans to redevelop its abandoned shipyard and industrial sites along the 
waterfront. EPA is helping the City fund a master plan for brownfields site assess- 
ment and remediation, and incentives for redevelopment. 

San Francisco has received a $100,000 grant to help revitalize the South Bayshore 
neighborhood adjacent to the Hunters Point Naval shipyard. 

In Sacramento, EPA grants are helping to redevelop the old Southern Pacific and 
Union pacific railyard sites situated in the heart of the city. 

While there are many similarities between the brownfields provisions in your 
Superfund reauthorization bill and the Lautenberg/Baucus brownfields bill, I am 
particularly concerned about provisions in your bill which allow Superfund cleanups 
to occur under State voluntary cleanup laws and policies. State programs are de- 
signed to clean up low risk sites and may not prove adequate not appropriate for 
high risk Superfund site cleanup. 

Mr. Chairman, acting quickly to resolve critically important liability and cleanup 
issues in brownfield sites all over the country is of utmost importance for our Na- 
tion. 
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I look forward to working with you to get brownfields reform provisions approved 
as quickly as possible. 

Senator Smith. We’ll start with you, Mr. Fields. 

STATEMENT OF TIMOTHY FIELDS, ACTING ASSISTANT ADMIN- 
ISTRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE- 
SPONSE, ENVIRONMENTAL PROTECTION AGENCY, WASH- 
INGTON, DC 

Mr. Fields. Thank you, Mr. Chairman, and members of the com- 
mittee. 

I am pleased to be here this morning to discuss the current state 
of the EPA Brownfields Economic Redevelopment Initiative and to 
discuss how those initiatives can inform the dialog with the context 
of legislative reform, as expressed in S. 8 and S. 18. 

As you know. Administrator Carol Browner will be testifying be- 
fore you tomorrow. She will discuss Superfund in a more com- 
prehensive way. 

My purpose today is to discuss with you some of the accomplish- 
ments of the Brownfields Action Agenda that we have implemented 
over the last couple of years, and to identify some of the issues that 
are raised by the legislation that is pending before you on 
brownfields legislative reform. 

As you know, the EPA has worked over the last 2 years to try 
to address brownfields in a proactive way. There are four major 
components of the Action Agenda. Eirst, we’ve awarded 78 pilot 
grants to communities around the country. We had planned on 50 
pilots in fiscal year 1998, but 78 pilots have been awarded to date 
to provide support for assessment, to facilitate cleanup and to sup- 
port redevelopment planning activities in those communities, and 
to provide job training support as well. Second, we have built part- 
nerships with various other players beyond the local governments. 
Eederal agencies, like Housing and Urban Development, the Eco- 
nomic Development Administration of the Department of Com- 
merce, the Department of Labor — are working together to address 
brownfields, job training, and redevelopment issues in commu- 
nities. 

We also have worked with States. As you know. State voluntary 
cleanup programs are a very important component of effective 
brownfields redevelopment. Thirty-three States have voluntary 
cleanup programs. The EPA has signed Memorandums of Agree- 
ment with 10 of those State programs; most recently MOAs were 
signed with Rhode Island and the State of Maryland in the last few 
weeks. We have eight other Memorandums of Agreement that are 
being negotiated with States. So, we hope to have 18 of those 
MOAs completed by the end of the year. 

We also have in our budget this year $10 million to support the 
establishment of voluntary cleanup programs and to make sure 
those programs are developed in an effective way. 

Einally, regarding State voluntary cleanup programs, we’re work- 
ing together in a stakeholder process that would allow us to de- 
velop national principles and guidance regarding the operation of 
State voluntary cleanup programs and the Memorandums of Agree- 
ment. In terms of our partnership efforts, EPA and the States are 
working together on these initiatives. 
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We believe in terms of working together on brownfields that the 
brownfields reforms that we have made under Superfund over the 
last couple of years should inform the legislative debate that you 
are undertaking today. We believe that brownfields legislative re- 
form should codify many of the reforms that we’ve implemented ad- 
ministratively and include, among other things, funding for tech- 
nical assistance, for brownfields identification, for assessment and 
reuse planning, for funding to capitalize revolving loan funds and 
liability relief, for bona fide prospective purchasers, as well as pro- 
tection for innocent landowners. 

We believe also that S. 235 regarding the brownfields tax incen- 
tive should be supported as part of the overall brownfields redevel- 
opment equation. 

S. 8, we think, provides for many of the kinds of things we want 
in legislative reform. We’re encouraged to see the substantial 
brownfields provisions, as well as the voluntary cleanup provisions 
within S. 8. However, we do have concerns regarding some of those 
provisions. We believe that the voluntary cleanup provisions would 
eliminate the authority of the EPA and other Federal agencies to 
respond to releases of hazardous substances whenever a State re- 
medial action plan has been prepared. 

The mere existence of a plan eliminates Federal authority to re- 
spond to emergency events even where there is an imminent sub- 
stantial endangerment. The provisions would leave us paralyzed to 
deal with those emergencies, and we think that is something that 
should be fixed. 

Second, we believe that the S. 8 language regarding “adequate 
opportunity” for community involvement is a problem. Commu- 
nities need to be involved. Those who live next to these brownfields 
properties need to have a say involving decisions of land use and 
remediation at these sites. 

S. 8 also identifies elements for a qualifying State voluntary re- 
sponse program. However, it allows some of those programs to 
move forward without necessarily meeting all of those qualifying 
program elements. 

Finally, regarding S. 18, we think that that bill does address 
many of the barriers that are preventing the cleanup and economic 
redevelopment of brownfields. It promotes many of the brownfields 
cleanup and economic development goals — that are shared by the 
Clinton administration — and builds upon many of the lessons 
learned by the EPA over the last couple of years in implementing 
our Brownfields Action Agenda. We think that S. 18 has the liabil- 
ity relief that we need. The major concern we have with S. 18 is 
that we don’t believe it has an adequate level of funding provided 
to support the full range of brownfields activities. 

In conclusion, the Clinton administration believes that a com- 
prehensive approach to brownfields legislative reform would sup- 
port all of the existing elements of the current program — some of 
these elements that are in S. 8 and S. 18 — ^but should also include 
the brownfields tax incentive, we believe, is an important element. 

Mr. Chairman, thank you for the opportunity to address the com- 
mittee. Thank you for the little extra time, and I would be pleased 
to answer any questions that you and the members might have. 

Senator Smith. Thank you very much, Mr. Fields. 
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Mr. Seif, welcome. 

STATEMENT OF JAMES M. SEIF, SECRETARY OF ENVIRON- 
MENTAL PROTECTION, PENNSYLVANIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION, WASHINGTON, DC 

Mr. Seif. Thank you, Mr. Chairman. 

Mr. Allard, I might point out that as a State official, I occasion- 
ally feel in dealing with the EPA like a javelin receiver, but I’ll 
leave it up to the committee to decide if I have become cross-eyed 
yet. 

[Laughter.] 

Mr. Seif. I would like to start with two stories in summary of 
my testimony. One was December 1980 when President Carter 
signed the Superfund bill, and he said at that point that “for $1.6 
billion we had once and for all solved the problem of abandoned 
waste sites in America.” Flash forward nearly 16 years. Last Fri- 
day Senator Moynihan of this subcommittee participated in a cere- 
mony at the Smithsonian celebrating that Institution’s move for 
the first time outside the Beltway to a site in Bethlehem, PA. An 
old steel mill will become the National Museum of Industrial His- 
tory in Pennsylvania. 

If one knew nothing of the intervening 16 years, one could say 
President Carter was right. Here comes a site back from behind the 
cyclone fence and closed-down status. The fact is since then we’ve 
learned that Superfund is the least successful Federal environ- 
mental statute, at least in modern history. It has every perverse 
incentive, it has frozen progress in any number of communities 
around the Nation, it has enriched the wrong people and impover- 
ished others, and it must be reformed. Pennsylvania would very 
much like to see that. 

What has happened also, however, is the States which first tried 
to mimic Superfund with their own hazardous site cleanup bill got 
the message, and, as I believe one member of the panel has pointed 
out, perhaps Mr. Fields, there are now some 30 plus States that 
have programs. Our program is a statutory one. It has pretty much 
gone its own way. While Superfund in Pennsylvania has finished 
only 8 of 103 sites, we are now in 47 of our 67 counties with 64 
final cleanups, 195 in progress. The American legislative exchange 
has dubbed our program the model for other States. 

What are the elements of successful programs? My testimony on 
page 2 lists them. First, let’s abandon the Garden of Eden cleanup 
standard. Pristine isn’t even possible in nature we now know. If we 
decide — and it’s a fundamentally local decision — what the future 
use of that land will be, we can craft a safe level of cleanup. 

Second, let’s stop at some point the liability. If you have a con- 
taminated site and your uncle walked past it in 1952, you will wind 
up litigating his estate over liability under the present approaches 
of Superfund. I have myself been in Court over residues of paint 
cans left in a factory in 1968. That kind of litigation incentive has 
no place in community cleanups. 

Third, stop the delays in general. Get a pathway toward bringing 
a site through a process and then follow it. 

Finally, reduce the chilling effect of a far-reaching and a liability 
scheme that reaches everybody and which is joint and several. That 



15 


has entrapped lenders and scared them off and frozen many sites 
behind the cyclone fence. 

Our cleanup standards are based on risk and the fundamentally 
local decision of land use. Air statutes and water statutes, it seems 
to me, do have a more appropriate reach between States, but the 
fact is that land use still remains fundamentally local and it should 
be that way with brownfields statutes. 

Second, liability protection is final in our State. You get a release 
from my Department and you may proceed; it’s bankable. Unfortu- 
nately, the EPA regional office may decide someday that there is 
a better way to clean it up and screw the deal up. We hope that 
we can have some protection from that. 

Finally, and I’ll depart with a heartfelt agreement with Senator 
Lautenberg on all of what he said except on one point, and that is 
the use of Federal money or any money in these sites. It seems to 
me that if you have a sensible cleanup standard and then you get 
out of the way, the private sector will find a site in, say, downtown 
York, PA, price it in terms of its location, its value, existing infra- 
structure and so on. If you then supply just enough money to deter- 
mine what cleanup costs would be and it’s a realistic cost, then 
subtract cleanup costs from the site value, the remainder puts the 
property in play — the private sector will use it. 

If it will not use it, there is not enough money in either the Com- 
monwealth budget or the Federal budget to bring them all back. 
The fact is that we have found that money is following sites. Law 
firms are advertising their ability to utilize our Industrial Site Re- 
cycling Act, consultants are advertising it, we have multi-site 
agreements with utilities and others. We can make progress. 

I see that my time is up. I simply refer to the recommendations 
for Federal legislation that are at page 7 in the testimony. 

Senator Smith. Thank you very much, Mr. Seif. 

Mayor Bollwage, welcome. 

STATEMENT OF HON. J. CHRISTIAN BOLLWAGE, MAYOR, CITY 

OF ELIZABETH, AND ON BEHALF OF THE U.S. CONFERENCE 

OF MAYORS, WASHINGTON, DC 

Mayor Bollwage Thank you, Mr. Chairman, and thank you for 
this opportunity. 

Senator Lautenberg, thank you for those kind remarks. It’s good 
to see you again. 

Mr. Chairman, I know you have roots in New Jersey going back 
to our Capital City, so I invite you back to our State to view the 
work that we’re doing in the city of Elizabeth. 

It’s a pleasure for me to testify here today on behalf of the U.S. 
Conference of Mayors, as well as our great city of Elizabeth. The 
U.S. Conference represents over 1,000 cities throughout our Nation 
with populations of over 30,000 people, and our nation’s mayors 
have been at the center of our national debate on the redevelop- 
ment of the brownfields sites and the need for comprehensive 
Superfund reform. Last year the Conference of Mayors adopted a 
National Brownfields Action Agenda that called on Congress and 
the Administration to develop a national brownfields. 

Mr. Chairman, you have my full statement and the attachments, 
which provide details on this agenda and other items. We are now 
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revising this agenda, and I will submit for the record a further 
elaboration of these principles for a national strategy once it is fi- 
nalized. 

The mayors of this nation want to thank the members of this 
committee, Mr. Chairman, for all of your hard work in realizing the 
importance and the development of a national strategy for cleaning 
up hundreds of thousands of brownfields that can be found all 
across this Nation. We believe that it is preferable that brownfields 
be a major part of Superfund reform and the reauthorization proc- 
ess. It is also critical that we move on brownfields in this Congress. 

Mr. Chairman, contamination of industrial property was not 
caused by our local governments or the citizens who must now live 
with the consequences of these lost jobs, as Senator Lautenberg 
spoke about the great Singer complex in the city of Elizabeth, and 
the abandonment of underutilized properties that denigrate our 
communities. 

In large measure, this unintended negative consequence of our 
Federal Superfund policy has been the price for achieving the 
Superfund program’s national benefits. This unfortunate situation 
simply must be addressed in a very aggressive way. We must undo 
the unintended harm that Superfund has imposed upon our com- 
munities that was spoken about by Senator Lautenberg and Sen- 
ator Warner. 

I would like to explain to you and show you a little bit of what 
is going on in the city of Elizabeth. You have the Conference’s 39- 
city survey on the impact of brownfields in our cities. I have two 
photos here that show a basic before and after site of the formal 
landfill in the city of Elizabeth, which was a 166 acre tract that 
is now being converted into a metro mall project. 

There’s been identified 56 brownfields locations in the city of 
Elizabeth, and we’ve been able to focus our resources on rehabili- 
tating several of these properties. 

Mr. Chairman, if you come back to New Jersey and look at the 
city of Elizabeth on a former brownfields site, you will see the Ikea 
store that was built on Port Authority property, sold to the city of 
Elizabeth, that is now generating, along with a Toys-R-Us 
Superstore, the first of its kind in the Nation, next to an Incredible 
Universe that is now generating a million dollars in annual tax 
revenues and more than $2 million in State-urban enterprise zone 
revenues, providing thousands of jobs for people in our city and our 
neighboring communities. 

The pictures that I just showed you is the former municipal land- 
fill, 166 acre site, that we hope to put pilings in the ground this 
Spring and summer that will convert to a 250-store mega mall 
project and create as many as 5,000 jobs. 

This has been done with minimal investment on the govern- 
ment’s side because we care. We have worked with a developer on 
brownfields legislation, on applying for grants. We’re currently ap- 
plying under that pilot program for a $200,000 EPA grant in revi- 
talizing this site. 

But we are also, Mr. Chairman, the home of Chemical Control 
that dates back to 1980, which was a Superfund site that was de- 
stroyed by a fire, and it took 131/2 years to clean up that site, $13 
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million of investment in the EPA and $26 million of investment by 
the State. 

The Superfund site, known as chemical control, is now a cement 
slab with no ability to create jobs, no ability to be reused. It is just 
going to be monitored by the EPA forever. The brownfields site, on 
the other hand, have generated tax-ratables, have generated jobs 
and clearly an effort on brownfields legislation in the 105th Con- 
gress is something that will benefit our cities throughout the Na- 
tion. 

Mr. Chairman, we are pleased that the brownfields issue has the 
bipartisan support of this committee. The bills that have been in- 
troduced, both S. 8 and S. 18, are excellent starting points. We are 
pleased, for example, that these bills make efforts to address the 
many issues that we have laid out as our principles. 

The Conference president, Chicago Mayor Richard Daley, has 
made brownfields legislation one of our top priorities, and we want 
to work with you to refine our proposals. We are pleased that the 
funds will be made available for site characterization and assess- 
ment work on brownfields sites, although these funds are quite 
frankly very modest compared to the damage that has been done 
to our communities. 

Likewise, we are very pleased that both the EPA pilot program 
and your bills call for the capitalization of local revolving loan 
funds, although, again the effort is too modest compared to the 
magnitude of the program that our cities face. We believe that the 
funds generally should be directed to local programs unless such 
State programs are targeted to smaller jurisdictions that would be 
unlikely to administer their own revolving loan fund. 

We believe both bills need to address brownfields sites that are 
not in the hands of public entities. Not only must liability protec- 
tions be extended to such public entities, but direct grants should 
be available for the cleanup of properties in neightorhoods that 
have shown disinvestment. 

We also want to commend the committee for addressing the need 
for liability protections for redevelopers of brownfields sites, and we 
believe that to examine the relationship between the State vol- 
untary cleanup programs and the local brownfields cleanup initia- 
tives to effectively address the brownfields problems in our commu- 
nities. 

Mr. Chairman, many other issues remain to be addressed, and 
we will be supplementing our comments with further technical 
comments in the drafts of both bills. But let me, again, commend 
the committee for beginning a bipartisan debate on brownfields. 
We support your efforts to address brownfields in the 105th Con- 
gress, and we look forward to working with you this year to enact 
legislation. 

We cannot, as mayors of this great country, afford to let another 
Congress go by without enacting a comprehensive national pro- 
gram that will lead to the thousands of brownfields cleanups, cre- 
ation of jobs and sound local economies. 

Mr. Chairman, one final point, while it is not in the jurisdiction 
of this committee, we believe it is extremely important for the Con- 
gress to enact tax incentives that will help companies redevelop 
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brownfields sites. I would like to thank you for this opportunity to 
appear before you today, and I am available to answer questions. 

Thank you. 

Senator Smith. Thank you very much, Mayor. 

Ms. Louder, welcome. 

STATEMENT OF LORRIE LOUDER, DIRECTOR OF INDUSTRIAL 

DEVELOPMENT, ST. PAUL PORT AUTHORITY, ON BEHALF OF 

THE NATIONAL ASSOCIATION OF LOCAL GOVERNMENT EN- 
VIRONMENTAL PROFESSIONALS, WASHINGTON, DC 

Ms. Louder. Good morning. Chairman Smith, Chairman Chafee, 
Senator Lautenberg and committee members. 

One of my main responsibilities at the St. Paul Port Authority 
is to redevelop brownfields. I am also a member of the Brownfields 
Advisory Committee for the National Association of Local Govern- 
ment Environmental Professionals, NALGEP, whose membership 
includes more than 50 cities. It represents local officials responsible 
for developing and implementing environmental policies and pro- 
grams in their communities. 

Mr. Chairman, I am pleased to have the opportunity to testify 
here today on behalf of NALGEP and present the findings of its 
brownfields project. 

NALGEP’s findings are documented in our report entitled, 
“Building a Brownfields Partnership Erom The Ground Up: Local 
Government Views On the Value and Promise of National 
Brownfields Initiatives,” which we have provided for your commit- 
tee, Mr. Chairman, and which we would like to submit for the 
record today. 

Today I will summarize NALGEP’s key findings with a particu- 
lar focus on the need for legislative solutions to facilitate the clean- 
up and reuse of brownfields sites across the country. 

Mr. Chairman, I would like to compliment and thank the mem- 
bers of your committee for your leadership in promoting the legisla- 
tive solutions for the brownfields issue. Virtually every community 
faces this important challenge. We should not forget the fact that 
brownfields revitalization provides key environmental and eco- 
nomic outcomes including expediting site cleanup, renewing local 
economies and generating jobs, limiting urban sprawl and associ- 
ated environmental problems and assisting Welfare reform through 
customized job training and linking jobs with area residents. 

In St. Paul the Williams Hill project provides an excellent exam- 
ple. This 30-acre site is within the federally designated enterprise 
community area. It consists of 200 to 300 foot mounds of sand and 
aggregate material. There have been substantial environmental 
quality problems, air quality problems, along with sub-surface soil 
contamination. 

The Port Authority in St. Paul recently acquired this site, and 
we will take this site from 16 jobs currently to 325 jobs with wages 
in the $10 to $15 per hour area. We will take the tax -base from 
$80,00 per year to $650,000 per year. We will achieve full environ- 
mental cleanup, and the bottom line is that after we have invested 
over $10 million in public cost on this site, we will leverage over 
$11 million in private sector investment. 

Now, Mr. Chairman, I am going to focus on NALGEP’s findings: 
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We have found that the EPA’s overall leadership and its package 
of liability clarification policies have in fact helped establish a cli- 
mate conducive to brownfields renewal. However, we have also 
found that legislative action is needed to facilitate the cleanup and 
redevelopment of more sites. One of the most significant things the 
Federal Government can do to facilitate brownfields reuse is to en- 
able the EPA to delegate the authority to limit liability and issue 
no further action decisions for none Superfund caliber sites to the 
States with cleanup programs, and it’s important to note that these 
States must have minimum requirements to protect public health 
and the environment. 

Here’s why: States with voluntary cleanup programs are complet- 
ing the most significant brownfields activity today. New Jersey es- 
timates that they have cleaned up several thousand sites; other 
States report similar successes. Also, the specter of Superfund li- 
ability continues to put a damper on brownfields cleanup and rede- 
velopment in the development and lender communities. Addition- 
ally, the EPA clearly does not have the resources to review and 
sign off on the hundreds of thousands of brownfields sites that 
exist across the country. 

To delegate to the States NALGEP suggests the following ap- 
proach: 

No. 1, the EPA and the States should clearly distinguish between 
NPL-caliber sites and the far numerous less contaminated 
brownfields sites. For example, Minnesota has approximately 160 
NPL-category sites, as compared to the over 1,500 brownfields 
sites. 

No. 2 , the EPA should only delegate to States that meet the min- 
imum requirements and States, as you probably know, vary widely 
because of the differing technical expertise and capacities. 

No. 3, the EPA should retain its ability to reopen its involvement 
at a particular brownfields site under exceptional circumstances. 

Continued Federal investment is critical to site assessment, re- 
mediation and redevelopment. This is where the Federal dollars 
will help dramatically. The EPA pilot grants have enabled many 
communities to develop brownfields programs, leverage private sec- 
tor investment and begin to give developers and lenders the con- 
fidence and the clear message that the communities are serious 
about brownfields developments. 

NALGEP has found that Congress should build on this success 
by broadening the Federal investment in brownfields through the 
following: 

Mr. Chairman, we recommend and we have found that Federal 
grants are needed to establish more pilot programs. Funds for 
cities and States are needed to capitalize brownfields revolving 
loan funds, and, last tax credits for expenses related to assessment 
and cleanup of brownfields sites is important, as well. 

Mr. Chairman, thank you for your time today. We appreciate it. 

Senator Smith. Thank you very much, Ms. Louder. 

We will take 5 minutes on the first round. Let me just start with 
you, Ms. Louder, on a question — some have said with voluntary 
cleanup that the States would participate in a race to the bottom. 

Have you seen any signs that the States have endangered their 
citizens in their voluntary cleanup programs? 
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Ms. Louder. Mr. Chairman, not at all. In Minnesota, which I 
can speak to relative to the State Pollution Control Agency, this is 
an agency that is very clearly interested in doing the right thing 
as far as cleaning up the environment. In a word, they are our 
counterparts. They are our partners in the development business, 
as we are attempting to bring these sites into a redeveloped status 
and bring jobs to these sites. So the combination of both the real 
estate and financing expertise, as well as their environmental ex- 
pertise, is critical. 

I think that the safeguard here would be the EPA reopener 
where if the States do not do the right thing, the EPA can in fact 
step right back in, and NALGEP feels very strongly about that, Mr. 
Chairman. 

Senator Smith. Mayor Bollwage, do you have any idea how many 
sites, brownfields sites, you have in Elizabeth? 

Mayor Bollwage Yes, Mr. Chairman. We did a study with the 
Regional Plan Association in the metropolitan area, and there were 
56 identified sites in the city of Elizabeth — that is combined be- 
tween land that is owned by the Port Authority, Conrail, the rail- 
roads and former abandoned industrial sites, as well as some 
neighborhood sites such as a cleaners that may want to expand. I 
mean, you know it is always different. 

Brownfields sites could be — they are like fingerprints, Mr. Chair- 
man. I mean, they are unique to each individual community. 

Senator Smith. What is your estimate of tax revenue loss to your 
city? 

Mayor Bollwage We could estimate anywhere between $5 mil- 
lion to $10 million on an annual basis on all of the brownfields 
sites that we lose on an annual basis in the city of Elizabeth. 

Senator Smith. What is your position, and if it’s different, the po- 
sition of the Conference of Mayors on the issue of finality in the 
cleanup of these sites? 

Mayor Bollwage The mayors, especially myself, regarding the 
Chemical Control site — we were not informed of the final capping 
of the location. It was basically dictated to us as a municipality on 
how the final structure was going to occur at the chemical control 
site, and I don’t know if you are aware of what happened there in 
1980, but there were 55,000 drums of hazardous material that just 
blew into the sky and created a massive pollution. About eight fire- 
men had serious health problems and eventually died during the 
course of the next 10 years. The chemical control site in all of our 
estimations during the 1980’s was eventually going to be able to be 
turned over to a municipality and be created into a park land for 
some type of reuse. 

That did not happen, Mr. Chairman. It’s just a cement slab out 
there that could never ever be used; whereas, brownfields will gen- 
erate jobs, generate tax ratables and create a stronger local econ- 
omy. 

Senator Smith. Do you believe, though, that once States or com- 
munities have completed a cleanup either at the State level or 
through voluntary cleanup, do you believe that they should be lia- 
ble for additional Eederal liability? 

Mayor Bollwage Who should be liable? 
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Senator Smith. Those who cleaned up the sites. Should there be 
additional Federal liability at the State level after a site has 
been 

Mayor BoLLWAGE For the people responsible for cleaning up the 
site? 

Senator Smith. Right. 

Mayor BoLLWAGE Well, Mr. Chairman, I can only look back at 
the history. You had Singer Sewing Machine in the city of Eliza- 
beth. You had an awful lot of corporations that paid an awful lot 
of income taxes and corporation taxes to the U.S. Government 
through the years, and they have now either abandoned or walked 
away from the site and left the municipality the ability to clean up 
those sites. So the burden on the municipality is an extremely un- 
fair burden after the Federal Government has clearly benefited 
from the corporation and the income taxes through the years of 
this. 

Senator Smith. So you support waiving Federal liability if the 
sites cleaned up, after it’s cleaned up? 

Mayor BOLLWAGE There has to be waiving of some liability at 
some point. 

Senator Smith. Mr. Seif, I was interested in the story that you 
told regarding the success in Pennsylvania, and I was just curious 
as to how you were able to get the numbers of people involved in 
the cleanup in those various sites that you talk about in your state- 
ment without the waiving of Federal liability. How were you able 
to pull that off? 

Mr. Seif. In a couple of ways. Finality is important, and we give 
a very definite, final release under State law, including from pri- 
vate lawsuits. Bureaucracies don’t like finality but the private sec- 
tor does. I’m not saying one is right or wrong, but we need to, I 
think, demonstrate a bias, if we legislate, in favor of finality — real- 
ly exceptional circumstances to interrupt what has in fact gone into 
a stream of commerce or onto the tax rolls after it has been done. 

That finality that we are able to give, plus sensible cleanup 
standards and a great deal of public relations work — and that’s just 
what it is, going out and looking for customers — has brought us as 
many sites as we have. 

Senator Smith. But you could have been — are you saying that 
your success would be greater if you had finality? 

Mr. Seie. I think so. We continue to hear evidence from people 
about reluctance to join our program because of the fact that it’s 
only our program and not a broader one. 

Senator Smith. Senator Lautenberg 

Senator Lautenberg. Thanks very much, Mr. Chairman. 

Mayor Bollwage, I just want to be certain about something that 
was in your testimony and I read on page 2 — “We believe that it’s 
preferable that brownfields be a major part of Superfund reform 
and the reauthorization process.” And you say in the same sen- 
tence, “It is also critical that we move on brownfields during this 
Congress.” 

So are you connecting brownfields to Superfund reauthorization 
because in the second part of the sentence it sounds to me like 
you’re saying, “Hey, we’ve got to move on brownfields.” 
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Mayor BoLLWAGE Senator, I don’t want to trivialize the impact 
of Superfund legislation or cleanup throughout this country, but I 
think it’s important that brownfields legislation moves in some 
form in order to benefit our municipalities and the ability to create 
jobs and stimulate economic development. I think brownfields could 
probably move on its own with a minimal investment because the 
developers in our community, they want to know that not only the 
Federal Government, and the State governments and the municipal 
governments care, but they want them to play a role in the devel- 
opment of this property. That is why I believe that brownfields 
could probably move on its own. 

Senator Lautenberg. Thank you. I wanted to be sure of that be- 
cause you in particular, since we know each other and we are both 
long-time New Jerseyans, know that our State problems are, as 
usual, the same but more of the same. We have — our industrial 
past has left us a legacy that we didn’t expect to inherit, and that 
is lots and lots of contaminated sites, and I assume Pennsylvania 
has a similar structure, as has Rhode Island perhaps with its in- 
dustrial history. 

So to me having seen the success you’ve had with mine fields of 
contaminated sites there — the Port Authority, PCBs, you name it — 
you’ve been able to create an incredible business site. You ne- 
glected to say that when a sale is on at IKEA, the turnpike can 
be tied up for miles with people waiting to bring their money in 
and buy their goods there at this formerly abandoned site. 

Mayor BoLLWAGE Like you said. Senator, if you would have 
asked me 10 years ago would people be coming to the city of Eliza- 
beth enough to shut down an exit of a turnpike, I would say to you, 
“That would be a bit ridiculous,” but that is exactly what happened 
in November this year when the turnpike. Exit 13A, was shut 
down for 4 hours because of the numerous shoppers that were com- 
ing to former brownfields locations and now doing their shopping 
for the holiday season. 

Senator Lautenberg. I don’t know if you remember, but I was 
the Commissioner of the Port Authority that paid for 13A at the 
time that it was being done. 

Mayor BOLLWAGE Well, we thank you for that. Senator. 

[Laughter.] 

Senator Lautenberg. It wasn’t done for you. It was done for the 
public at large but Elizabeth benefited. 

[Laughter.] 

Senator Lautenberg. Mr. Seif, in contrast with the song, 
“there’s seldom heard a discouraging word,” your description of 
Superfund was at best bleak, and I would have to say lots of dis- 
couraging words. But I ask you as you appropriately boast of Penn- 
sylvania’s successes with their own sites, what the level of contami- 
nation was? Would these sites have qualified for NPL registration 
or are they on the low side of contamination? 

Mr. Seif. Your point is well taken. Clearly, they are not NPL- 
rankable sites, though there are quite a number of sites in Penn- 
sylvania which for some reason are on the NPL and subject to 
1,200 pages of directions and decades of cleanup that probably 
should not have been either, and I can think of a few in New Jer- 
sey from my days at the EPA that meet the same description. 
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Senator Lautenberg. The number of pages doesn’t necessarily 
make for bad legislation. What makes for bad legislation is the in- 
ability to enforce it into an effective program. 

Mr. Seif. Well, those 1,200 pages are just the instructions, not 
even the law itself 

Senator Lautenberg. What would you have done with those 
sites? Would you just simply have them walked away from? Who 
would you go after to clean them up? Where would the money come 
from? 

Mr. Seif. Superfund has performed and will perform at some 
sites, with a narrower range than I think it is now applied, a criti- 
cal and non-duplicable function. Indeed, the forcing of technology 
and the inventorying of sites, and indeed the energy we see behind 
this brownfields legislation arises out of Superfund. I think what 
we need to do, however, is not mimic Superfund in the States — and 
we’ve explicitly not done that — but to take the next step, to go be- 
yond, and to get the EPA to understand that the setting up of cri- 
teria, as it now wishes to do — and some indeed are in Senate legis- 
lation about approving our programs — could well be reversed. I 
think the States ought to get together and decide to approve the 
EPA’s programs every once in a while, including in this area. 

Senator Lautenberg. I would think it might vary from State to 
State? When you come into a State like New Jersey, the most 
densely populated State in the country, and compare that to my 
colleague from Montana, one could reasonably disagree on what 
level of cleanup might be in order, but the one thing that I do see 
is that Superfund ought to be renewed. I think what you’re sug- 
gesting in your last comments is that brownfields could very well 
fill that kind of gap, as I heard you describe it, between the very 
complicated, the highly contaminated site, and that which needs 
just a little bit of a push. I think the brownfields legislation would 
fill that gap nicely. 

Thank you. 

Mr. Seif. I certainly agree with that. 

Senator Smith. Senator Chafee. 

Senator Chafee. Thank you, Mr. Chairman. 

First, I want to congratulate Senators Allard and Sessions for 
their willingness to plunge into this very complicated area. I’ll be 
the first one to confess — although I’ve been wrestling with this for 
a number of years — that I don’t claim to know all of it. But I ap- 
plaud you for your willingness to try and master this intricate sub- 
ject. 

I would like to ask the panel a question to see if I’ve got this 
thing correctly. What we’re trying to do here is to give some defi- 
niteness to lenders and potential purchasers. Is that correct? In 
other words, we’re trying to solve the problem that Senator Ses- 
sions referred to, that people just wouldn’t touch a particular site 
because they didn’t know of the potential liability. So what we’re 
trying to do is get exactness, if we can. 

Is that right, Mr. Fields? Don’t give to long of an answer because 
I’m under a time limit here. 

[Laughter.] 

Mr. Fields. I think that is a critical element. I think there are 
elements in S. 8 and S. 18 regarding relief for prospective pur- 
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chasers and innocent landowners. It is a critical part of the equa- 
tion. 

Senator Chafee. OK, all right. 

Now, as I see it, we’ve got three kinds of sites that we’re talking 
about, what you call low-risk sites, low-risk brownfield sites. Then 
the next one are those NPL, National Priority List, as possible, but 
not listed sites. In my State we’ve got 200 of them. They’ve pre- 
scored over 28.5. They’re not on the list but they pre-scored at that. 

OK, is everybody with me? That is the second group. 

Now, the third group are the NPL-listed Superfund sites. OK, 
now as I understand it — and you can correct me, Mr. Fields, if I’m 
wrong. What Mr. Seif wants, and, as I understood the first part of 
Ms. Louder’s testimony, when the State takes over, the low-risk 
ones or, the ones that pre-score, that the EPA does not have a lead 
role in those. The EPA can have a lead role in the third group, the 
NPL-listed sites. Now it stands that the next EPA may easily re- 
enter the issue, and the EPA now shows up and says, “You, Penn- 
sylvania did a lousy job,” so we’re coming back in to make you do 
it all over again because, “This cleanup isn’t adequate.” 

Now, as I understand it here, we, at least S. 8, only lets the EPA 
come in in extraordinary circumstances. 

Now, am I right here, Mr. Seif, or tell me what you think. 

Mr. Seif. We would hope that that is what S. 8 does and would 
urge that it do that and that it define an extraordinary cir- 
cumstances, because 

Senator Chafee. Because if you let the EPA come back in at one 
of these less polluted sites after the State cleans it up and every- 
thing seems fine, but then along comes the EPA and says, “No, 
that is not right.” 

Now, do you agree with me, Mr. Fields? 

Mr. Fields. Well, I didn’t read S. 8 quite the same way. The way 
I read S. 8 is that if a State had a voluntary response plan the 
EPA would be precluded from going in, and I’m really concerned 
about that. I do believe that — although there are very effective 
State voluntary cleanup programs out there — when there is an im- 
minent and substantial endangerment, an emergency situation, 
like in Hoboken, NJ, for example, the EPA needs the ability to be 
able to respond and assist as well as when there is a need to re- 
spond to a State request to supplement State authority or State 
ability in these types of emergencies or imminent substantial 
endangerment situations. I’m concerned that the way that the cur- 
rent brownfields provisions of S. 8 are drafted would preclude us 
from responding to real emergencies. 

Senator Chafee. What do you say, Mr. Seif? 

Mr. Seif. I can only speak for Pennsylvania but 

Senator Chafee. Well, that’s good enough, speak for Pennsylva- 
nia. 

[Laughter.] 

Mr. Seif. I would be delighted to do so. It goes almost to the 
“race to the bottom” problem — ^will some State not have a decent 
program and should, therefore, the Senate, the Federal Senate, leg- 
islate for that case fully. We would rather not be fettered by any 
Federal oversight on the category of site you list after we have run 
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it through our program. It just seems to me that there are dimin- 
ishing public policy returns, down to zero, to do that. 

Senator Chafee. Well, I see my time is up so I just want to 
quote or say what Ms. Louder has said on page 8. She said, as I 
understand it: 

The EPA should provide that it will not plan or anticipate any further action at 
any site unless at a particular site there is an imminent and substantial danger to 
public health in an environment, and/or the State response is inadequate or the 
State requires the EPA’s assistance. 

What we’re trying to do here, it seems to me, is get some cutoff 
point where the Federal Government won’t come back in, and so 
that there is definiteness to the whole business. What I worry 
about is ending up with some program where no matter what you 
do you have a State voluntary cleanup program, and you think 
you’re done with it, and then comes in the EPA and says, “No, that 
is not right.” 

Well, my time is up here. 

Ms. Louder. Mr. Chairman? 

Senator Smith. Yes, Ms. Louder. 

Ms. Louder. If I might respond 

Senator Smith. Yes, you want to respond, sure. 

Ms. Louder. Thank you, Mr. Chairman, and Senator Chafee. 

That is precisely it, and let me clarify my earlier comments. 
NALGEP’s position is that the States in fact should take the lead 
on the non-NPL sites, and that the EPA should be involved in the 
Superfund sites and that the States must have adequate methods 
to draw the distinction between the two and to deal with that. The 
safety net, so to speak, Mr. Chairman, is that if one of the States 
has a problem with that procedurally, then the EPA could come in 
under the re-opener, but the bottom line is we do need closure be- 
cause our lenders and our end-users of the sites, the manufactur- 
ers, and the developers and so forth are, quite frankly, afraid of the 
EPA coming in subsequently, and that has put a chill on develop- 
ing these sites. 

Senator Smith. Thank you. 

Senator Allard. 

Senator Allard. Thank you, Mr. Chairman. 

Mr. Eields, I don’t know whether you’ve had an opportunity to 
read over the testimony from some of the other members of your 
panel, but I’m looking at testimony from Mr. Seif, and he says that 
there are three points that need to be laid for brownfields redevel- 
opment. I would like to have your response to those three points. 
I’ll go over them to refresh your memory. 

His first point is a release of Eederal liability of State land recy- 
cling sites, and his second is a waiver of Eederal permitting re- 
quirements at State and land recycling sites, and then the third 
point is the authority for Governors to veto proposed NPL listings. 

I would like to know what your response is to his suggestion. 

Mr. Eields. On the first point, we, obviously, want to provide 
clarity as to what sites are covered by a State voluntary cleanup 
program and to make sure that only in very limited situations 
would the EPA get involved. 

We do think that there are some situations where it may be ap- 
propriate, and we should make that very clear, as Ms. Louder says. 
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but that should be a very rare occurrence. The State is, obviously, 
going to handle most of these sites, and we at the EPA will not get 
involved. But we do think that there are some situations, an emer- 
gency situation, for example, where it may be appropriate for the 
Federal Government to step in or to lend assistance. We don’t 
think that our ability to do that ought to be precluded. 

So we do agree in general about providing clarity, but we don’t 
believe in a complete elimination of Federal authority. 

Second, with respect to his point on the waiver of Federal per- 
mitting requirements, under RCRA corrective action, the State 
wants to clean up that site, where they have not already done a 
cleanup of that RCRA corrective action unit, under a State vol- 
untary cleanup program, we, the Federal Government, are willing 
to go along with that and allow the cleanup to proceed, pursuant 
to that State program, and it would not have to be further ad- 
dressed under the RCRA corrective action program, as it is cur- 
rently. 

We are trying to make that clear in our guidance and to make 
sure that we work with States to make clear that voluntary clean- 
up programs are another option. 

Regarding the authority of Governors to veto proposed NPL list- 
ings, we’ve operated for the last several years in EPA under a sys- 
tem where we seek State concurrence on the listing of sites on the 
NPL. We are OK with that, and with our ability to work together 
with States to get their concurrence on listings. That process has 
worked fairly well. We do believe, though, that there may be situa- 
tions where a Governor’s veto for the listing may be threatening 
the public health and safety of the public around that site. So, I 
do believe that there ought to be certain exceptions or waivers from 
that ability of the Governor to approve the listing of a site. We may 
want to, in an emergency, or for public health reasons list a site, 
if that is the only way we can assure that the people who live 
around that site are protected. 

Senator Allard. And, as you might guess, Mr. Seif, I would like 
to have you respond to his response, if you would please? 

Mr. Seif. We would go directionally the same but a little further 
in each case. The release of Federal liability, of course, is the issue 
of, as Senator Chafee says, “Where are we going to cut it off and 
make for finality?” 

On the waiver of permits our own State statute and some other 
State statutes provide for the waiver of State permits. That in- 
cludes water, and air and other things or activities that go on dur- 
ing the cleanup. 

When those permit requirements attach, and if the Federal ones 
also are attached, we would be right back into the morass of delay 
and problems and too many cooks baking the cake. If a State has 
a good brownfields program, let it work without interference. That 
is the whole purpose of the brownfields carve-out, I think. 

Third, we think that sometimes the Federal Government doesn’t 
know best about what local conditions are, and that the Governor 
probably has a better shot at knowing and could exercise his or her 
authority in that regard. I don’t believe you’re going to get a Gov- 
ernor at a site that is a falling down emergency saying, “We don’t 
want to list it.” The fact is that that Governor will use every statu- 
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tory tool, Federal or State, at his disposal but would not use the 
Superfund when its track record has been so dismal. 

Senator Allard. I want to thank both of you for your responses. 
I see my time is up. 

Senator Smith. Senator Sessions. 

Senator Sessions. Thank you very much, Mr. Chairman. 

Mr. Seif, let me just ask you this just briefly. How is it that a 
piece of property — like in my example of the motel and the gas sta- 
tion. Everyone seemed to know about it; they were concerned about 
it. At what point is the State environmental agencies or the EPA 
aware that this possibility exists, and what’s the danger for a pur- 
chaser to develop over that area without telling anybody. How does 
this occur? 

Mr. Seif. Generally local lore and anecdotes. There’s also the 
CERCLA list maintained by the EPA of all sites about which any 
allegation of contamination has ever been lodged. If you own land 
and you’re on the CERCLA list, you’ve, of course, just had a consid- 
erable devaluation of your property, whether or not the allegation 
was correct. You can get off that list eventually, but at Superfund 
speed, meaning not very fast. 

Senator Sessions. Well, I think sometimes it is publicly known 
by the government agencies and sometimes not. 

Mr. Seif. Correct. 

Senator Sessions. To me two things are necessary. Eirst is a 
prompt decision, a plan for the proposed developers that someone 
can afford. He can know that if he follows this plan, he should be 
able to develop that property successfully. If he thinks he is going 
to get into it and spend hundreds of thousands of dollars and then 
later finds out that there millions of dollars, that he was going to 
be asked to do more, he will walk away and find another site in 
the suburbs somewhere and leave the inner-marginal area alone. 

OK, that being said, looking at some of these proposed expendi- 
tures, we’ve got here — I’ve have some questions about the wisdom 
of that. I would rather use that money, it seems to me, in a way 
that could get a potential developer a prompt, an authoritative, de- 
finitive answer on what he needs to do before he can buy that prop- 
erty. A lot of them will buy it, if they know. If they are not certain, 
they’re going to leave it undeveloped. 

Do you have any comments or thoughts about that? 

Mr. Eields. Just a couple. One is that over the last couple of 
years we have removed more than 30,000 sites from the overall 
master Superfund inventory — that is 75 percent of the 40,000 sites 
have been dropped and many of the sites are in major urban cities 
around the country. 

That effort has provided for some relief from the stigma associ- 
ated with being in the Superfund inventory, and that has encour- 
aged prospective purchasers and developers to develop many of 
those properties. 

Eor example, an old steel mill in Buffalo, NY, is being converted 
into a tomato farm because the site is no longer in the Superfund 
inventory and people there are more willing to get involved in the 
development of properties like this one. 

I think also that, as we have tried to do administratively, and 
the various bills before this committee are trying to do legislatively. 
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things that change liability for prospective purchasers, innocent 
landowners. In addition, the change last year to the statute to deal 
with lender liability, we believe, will provide a greater incentive for 
people to get more involved in redevelopment of these properties. 
I think we’re sending a signal that we want to encourage devel- 
opers, we want to work with people who want to redevelop con- 
taminated property. Relief from liability can be provided in these 
ways. We are trying to do all we can to remove the stigma of being 
associated with the Superfund inventory. 

Senator Sessions. Sometimes the States are slow in responding 
too, aren’t they? 

Mr. Seif. Our statute has specific deadlines in it so that there 
can be certainty in those respects as well. I would say in fact if 
there is a reopener for the EPA in a statute, that it too would see 
some deadlines so that that might be the way to get some finality 
into a site after the running of a certain amount of time — just a 
thought. 

Senator Sessions. One more question, Mr. Fields. 

S. 8 proposes grants and loans for characterizing and remediat- 
ing brownfields and identification of brownfields. How mechanically 
will those grants be allocated? Who will make the decision and 
what standards will be employed, or do you know? 

Mr. Fields. The terms of S. 8 are fairly similar to what we’ve 
been implementing now the last couple of years. The grants are 
awarded out to communities who are interested in assessing and 
planning for remediation of brownfields properties in their jurisdic- 
tion. The EPA regions under our current program work with us in 
headquarters to identify communities that would be recipients of 
those grants, and we would work with them to provide the funding. 

Senator Sessions. Who makes the decision about when three 
cities apply and there is money for one, who makes the decision? 

Mr. Fields. Right now that is a decision made by the EPA, and 
right now it’s me. You’re looking at him right here. 

[Laughter.] 

Senator Sessions. Right, I know who to call. 

[Laughter.] 

Senator Sessions. All that line. I’m somewhat concerned about 
the word “remediating” because to me once we start remediating, 
then Washington, DC, is going to be in the business of cleaning up. 
Is that a distinction? Can you see a distinction between remediat- 
ing and paying for the cleanup in every city in America? 

Mr. Fields. Yes, we are looking at that. That is a very limited 
amount of money that is provided in both bills for remediation. 
Dollars for remediation are provided through a grant program to 
local governments to capitalize revolving loan funds. 

Senator Sessions. Once the doors get open 

Mr. Fields. Right. We recognize that most of the cleanup is 
being done by responsible parties or by other private investors. 
We’re finding that the $200,000 in grant money for inventory and 
assessment that we’re providing is being leveraged by millions of 
dollars in private sector investment in these communities across 
the country. The limited amount of money that we’re currently pro- 
viding to capitalize loan funds for cleanup are for those rare situa- 
tions where municipalities, for example, acquire bankrupt property. 
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and then the city has to remediate it because the responsible party 
has walked away. So we think that the revolving loan fund would 
allow loans to be given to prospective purchasers who want to rede- 
velop property where there is not a private interest there to pro- 
vide money for cleanup. 

Senator Sessions. You decide which one is getting it? 

Mr. Fields. Yes, sir. 

[Laughter.] 

Senator Sessions. Certainly, every eligible person — there 
wouldn’t be enough money to come close to supplying the needs of 
every eligible claimant. 

Mr. Fields. We have seen historically over the last couple of 
years that about $200,000 to a community who really has ex- 
pressed an interest in getting involved in our brownfields assess- 
ment program, and who has applied for one of these grants can 
benefit greatly from it. We expect that communities may benefit 
from seed money up to about $350,000 for cleanup of brownfields. 

Senator Smith. Thank you. Senator Sessions. 

We do have another panel so I’m going to ask that in the second 
round we just ask one question and try to not have four parts to 
each question, if you can do it that way. 

Mr. Fields, and to all the panel, there seems to be something in- 
definite about the term “finality” here. There’s not an agreement 
on how we reach finality. It is very interesting what you said a few 
moments ago. You said that “The EPA may want to overrule a Gov- 
ernor because of health concerns,” and there’s a good example 
there. I mean, what is the implication there, that the Governor 
doesn’t care about health concerns of his State or her State? I 
mean, I think the issue — and I didn’t mean to imply that you 
meant that — but that is really the underlying implication here, and 
I think that is where we have trouble coming up with finality. I 
believe that a Governor probably has as much interest in finality 
and cleanup and preservation of the environment as you or anyone 
else in the Federal Government. 

Let me ask you specifically how do we — ^what is the best way to 
get finality? Are you willing to allow the States to make the deci- 
sion that they need to make in order to get somebody to clean that 
site up, the brownfields site and redevelop it? Are you willing to 
accept their decision? 

Mr. Fields. I think, Mr. Chairman, that on for both the toxic 
waste dump, the NPL site, and the brownfields sites the same situ- 
ation applies. We do not want to overrule the Governor, as you say. 
I think that we would like to work together, as Commissioner Seif 
has said. We would like to work together with the States and agree 
that if a site poses a high-risk, public health threat, this type of 
site ought to go on the NPL. That way there won’t be any difficulty, 
there won’t be any controversy, there won’t be any disagreement 
between the Federal Government and the States because we will 
all agree up-front that this type of situation would possibly trigger 
a site listing on the NPL. 

Likewise, in the case of a voluntary cleanup program, we would 
hope to work together with Mr. Seif and other State officials 
around the country and agree that there would only be a rare, lim- 
ited number of situations, as the panel has indicated, that would 
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reopen a voluntary cleanup program and possibly trigger some Fed- 
eral involvement. They would be situations that everyone would 
agree on — the imminent substantial endangerment, an emergency 
situation that may occur. That way when we, the EPA, and the 
States all agree that these are the limited, very limited, number of 
situations where we might get involved, I think that would provide 
a great degree of finality to the regulated community, to devel- 
opers. I think that would provide the kind of finality that every- 
body on the panel has been talking about. But, we have to have 
some criteria for the listings of NPL sites and what would trigger 
Federal involvement, and, second, in the case of voluntary cleanup 
programs, we need to identify up front those rare events where we 
might need some additional assistance to be provided in that site- 
specific case. 

Ms. Louder. Mr. Chairman? 

Senator Smith. Yes. 

Ms. Louder. If I might offer just a brief suggestion here, 
NALGEP is recommending on the bottom of page 13 just a simple 
way of doing that — ^brownfields should be delegated to the States, 
and there are only two circumstances under which the EPA would 
walk back in and get involved in that: First, is an imminent and 
substantial threat to public health or the environment; and, second, 
either the State response is not adequate or the State requests 
EPA assistance if they don’t have the capacity. 

Mr. Chairman, in getting to finality, as you mentioned, I would 
suggest that the committee look seriously at that suggestion on 
page 13 of our report. 

Thank you. 

Senator Smith. Thank you. 

Senator Lautenberg. 

Senator Lautenberg. Yes, thank you, Mr. Chairman. 

I’ll make a short statement for the benefit of our new colleague. 
Senator Sessions, and that is that you have to be sure that Mr. 
Fields doesn’t have Caller-ID, which shows the number that’s call- 
ing in before he answers the phone. 

[Laughter.] 

Senator Lautenberg. I would ask this question. In New Jersey 
there is a famous philosopher named Yogi Berra who said, “It ain’t 
over ’til it’s over,” and that kind of applies to this question of final- 
ity because I ask you what do you do with a newly discovered prob- 
lem? You find out that there is migration of contaminants from one 
place to another that was unexpected. Very often the terminology — 
and Mr. Seif, you know it well — “O and M”, operations and mainte- 
nance, because you haven’t really been able fully to get at the 
source of the contamination. What does one do? Who pays in the 
event of a discovery of a new problem at an old site? 

Mr. Seif. 

Mr. Seif. I guess I have to dissent from Ms. Louder on that 
point. Someone will pay but it seems to me that the buck can stop 
at the State House, and increasingly the idea of delegated pro- 
grams and then watching over it is something the EPA has been 
doing for 30 years micromanaging is becoming increasingly less ap- 
propriate as the States have gone up and running. 
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I think the States can run programs like this once they’re dele- 
gated, and that State brownfields laws can have — or State tort 
laws; you know, the discovery rule and all of that being imported 
into how much did you know and when did you know it — can be 
run by the States. Every case doesn’t have to be a Federal case. 

Senator Lautenberg. I am prohibited by the code set down by 
the Chairman from following on with an intelligent deep perspec- 
tive question. So I will not ask it. 

Mr. Fields. Can I just add a comment? I think we all agree that 
in the majority cases the sites that we are talking about today, the 
brownfield sites, the sites covered by State voluntary cleanup pro- 
grams, are typically going to be covered by State programs. They 
are dealt with at the local level. I think, though, as you said. Sen- 
ator Lautenberg, we have to make some provision for when the un- 
expected does occur, those rare events that occur, the emergencies 
that happen. There needs to be some agreement up front that there 
are some situations when the Federal Government may need to 
provide assistance or may need to get involved. Those situations 
should be rare but we need to make clear that we define those, and 
that we don’t preclude those protections. That is my biggest con- 
cern. 

Senator Smith. Senator Chafee. 

Senator Chafee. Mr. Seif, I would like to ask you the following 
question: the low risk, or what the EPA calls brownfield sites, 
they’re taken care of. The State can go in there and probably the 
chances of the Federal Government back in are very, very slight. 
I would like to go to the next category of the three that I formerly 
outlined; namely, those NPL caliber sites. They’re not on the list 
yet but they pre-scored a 28.5 or more. 

Now, tell me please your experience with those sites. When you 
go in and clean them up under a voluntary State program, does 
the — do purchasers come along and buy them with complete con- 
fidence or is there always the worry that EPA will come back in 
in some form? 

What has been your experience in those, that category? 

Mr. Seif. As Secretary in Pennsylvania and as a private practi- 
tioner before that, we keep people away from those sites. If a site 
ranks, even if not formally listed and subject to an instruction back 
of 1,200 pages about how to clean it up, investors will not come. 
The situation doesn’t arise when a site gets ranked like that. 

Senator Chafee. So the only ones that get cleaned up are the so- 
called brownfields low-risk sites? It is hopeless to try this second 
category, or the NPL caliber sites? They don’t get cleaned up or 
people don’t come and buy them? 

Mr. Seie. Well, until Superfund is reformed that may be the 
case, yes. 

Senator Chafee. Well, not maybe; it is, isn’t it? 

Mr. Seif. In Pennsylvania that has been the case, yes, sir. 

Senator Smith. Senator Sessions. 

Senator Sessions. Mr. Fields, as a former Federal prosecutor, 
and you mentioned, I believe — somebody did — the limitations on ac- 
tion. 

Has any thought been given to extending the length of the stat- 
ute of limitations from discovery of the fact that a previous owner 
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had a deliberately, and willfully and knowingly deposited illegal 
substances? Are you familiar with that? 

Mr. Fields. I am familiar with that, yes. 

Senator Sessions. What is the status of that? 

Mr. Fields. Well, we’re just beginning to look at that in a 
broader context of overall Superfund reform. We have not come up 
with any sort of position on that issue yet. That is something that 
we should look at. 

Senator Sessions. Well, what is frustrating is you find a site and 
investigation shows that it was a deliberate dump, willfully and 
knowingly done. The company is bankrupt and the only real vindi- 
cation that can be done would be a prosecution of the person who 
willfully and deliberately did it, but the statute of limitations has 
run by the time they find it. 

I think that is something we ought to give some thought to. 

Mr. Fields. We will do that. 

Senator Sessions. And I think — I’ll just share this. 

Mr. Seif, your comments about agencies — I’ve worked with them 
as a Federal prosecutor and U.S. attorney for 12 years, and it is 
an institutional feeling. It is hard to overestimate, as you suggest 
in your opening remarks how reluctant they are to make any final 
decision, but somebody somewhere has got to do so. You’ve got to 
decide what is a minimally dangerous site, which ones are — you’re 
going to let the State do and let it go forward and identify the ones 
that are not. Hopefully, this legislation will help in that regard. 

Senator Smith. Thank you. Senator. 

Let me just say before we go to the next panel that committee 
members will have until Friday to submit additional questions. 
Should they do so you would have until March 14 to submit the 
answers to those questions, and that would also hold true for the 
next panel as well. 

Thank you all very much for coming. We appreciate it. 

Mr. Seif. Thank you. 

Ms. Louder. Thank you, Mr. Chairman. 

Mr. Fields. Thank you, Mr. Chairman. 

Mayor BOLLWAGE Thank you. 

Senator Smith. The next panel is Mr. Peter Guerrero, the Direc- 
tor for Environmental Protection Issues, Resources, Community 
and Economic Development Division, General Accounting Office; 
Mr. William Riley, general manager of Environmental Affairs at 
Bethlehem Steel Corporation; Mr. Peter Scherer, senior vice presi- 
dent and counsel of the Taubman Company, Bloomfield Hills, MI; 
and Mr. William K. Wray, senior vice president of Citizens Bank 
in Providence, RI. 

Gentlemen, thank you all for being here today, and, again, as 
with the previous panel, your complete statements will be part of 
the record. If you can summarize it in 5 minutes or less, that would 
be appreciated. 

We’ll start with you, Mr. Guerrero, if you are ready to go. 
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STATEMENT OF PETER F. GUERRERO, DIRECTOR FOR ENVI- 
RONMENTAL PROTECTION ISSUES, RESOURCES, COMMU- 
NITY AND ECONOMIC DEVELOPMENT DIVISION, GENERAL 

ACCOUNTING OFFICE 

Mr. Guerrero. Thank you, Mr. Chairman. 

I am pleased to be here today to discuss the committee’s efforts 
to support the cleanup and redevelopment of brownfields. While a 
number of factors have impeded the redevelopment of these prop- 
erties, real or perceived, environmental contamination has required 
businesses to incur additional costs associated with assessing and 
cleaning up these sites. 

For some businesses these additional costs have encouraged 
them to locate elsewhere, resulting in a loss of tax revenues and 
employment in communities with brownfields. 

Last year you asked us to provide information on the legal bar- 
riers that Superfund presents for redeveloping brownfields and the 
types of Federal financial support needed. My testimony today 
summarizes the findings from that work and provides some addi- 
tional information from our ongoing review of State voluntary pro- 
grams, a tool available for addressing brownfields. 

State voluntary programs replace enforcement actions with in- 
centives to encourage rather than compel private parties to clean 
up contaminated properties. States, like Pennsylvania, have found 
these programs to address brownfields are faster and less costly 
than enforcement-based cleanup programs. 

In summary, Mr. Chairman, we found the following: 

First, even though most brownfields are not contaminated 
enough to be listed as Superfund sites, owners are unwilling to 
identify contaminated properties and prospective developers and 
property purchasers are reluctant to invest in projects that could 
leave them liable for future cleanup costs under Superfund. Most 
of the voluntary cleanup program managers in the 15 States that 
we surveyed felt this concern discouraged some participation in 
their programs. Both bills before the committee include various 
provisions that would help address these concerns. 

Second, to help promote the redevelopment of brownfields, States 
and localities desire Federal financial support to cover some of the 
costs associated with assessing these properties for contamination, 
cleaning them up and developing voluntary cleanup programs. 
Over the past few years the EPA and the Congress have provided 
funds used by States and localities to, for example, develop inven- 
tory of brownfields properties. Funding provisions in the bills 
would continue to expand this support. 

I now would like to turn to the issue of Superfund legal barriers. 
Under Superfund the EPA could compel the parties responsible for 
hazardous waste contamination to clean up a contaminated prop- 
erty or pay for its cleanup. Most States have also adopted enforce- 
ment-based programs modeled on Superfund. These State and Eed- 
eral programs have limited resources and have generally been used 
to address the most highly contaminated sites. While the EPA tar- 
gets its Superfund enforcement actions to properties on the Na- 
tional Priorities List, or NPL, a national list of the most highly con- 
taminated sites, Superfund’s liability and enforcement provisions 
apply to non-NPL sites, as well. States have found that the threat 
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of Superfund liability often convinces responsible parties to clean 
up highly contaminated sites. However, States also believe that 
Superfund liability discourages some parties responsible for sites 
with lesser contaminated, such as brownfields, from coming for- 
ward to voluntarily cleanup their properties. 

For example, prospective investors and developers are wary of 
cleanup liability provisions that may hold them liable for any con- 
tamination later found at sites. Former property owners may also 
be liable for cleanup costs if contamination occurred while they 
owned properties. 

Thus, even the suspicion of current or prior contamination may 
make developers hesitant to purchase brownfield properties and 
owners reluctant to place them on the market. 

To deal with this concern and encourage participation, most 
States with voluntary programs offer a release of liability under 
State law. However, State officials feel that some potential volun- 
teers would still find Superfund liability a deterrent to their par- 
ticipation. 

Moreover, managers of State voluntary programs cited limiting 
Federal liability for certain parties, such as prospective purchasers, 
as one of the more important ways the Federal Government could 
facilitate additional voluntary cleanups. 

The Congress has already taken action last session to limit the 
liability of lenders. The two bills before this committee also include 
various provisions to help address concerns about Superfund liabil- 
ity issues at brownfields, such as limiting the liability for prospec- 
tive purchasers and clarifying circumstances under which current 
landowners would not be held liable for past contamination. 

Now I would like to turn to Federal financial support. During our 
review of brownfields and voluntary programs, we found that 
States and localities desire Federal financial support to help them 
characterize, assess and cleanup brownfields, as well as to estab- 
lish and support voluntary programs. 

Most of the States in our review of voluntary programs, even 
those that levied fees high enough to cover their program costs, 
identified Federal funding as a key way for the Congress to pro- 
mote these programs. The pending bills would continue and expand 
on the Federal support already provided. Specifically, the bills 
would give the EPA the authority to provide grants of up to 
$200,000 per property, to characterize and assess the nature and 
extent of contamination at these sites. These characterization and 
assessment studies are required before these properties can be re- 
developed. 

Because these studies involve research into a property’s history 
and a technical analysis of its conditions, they may be costly and 
potentially discourage redevelopment. We estimated that for most 
brownfields assessment costs could average from $60,000 to 
$85,000 per site, and for some properties with groundwater con- 
tamination costs could exceed $200,000. However, the per site 
amounts in the bills to help fund property characterization and as- 
sessment should be sufficient for most brownfields. 

In addition to providing funds for site characterization and as- 
sessment, both bills would provide other financial support for 
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brownfields redevelopment. It was clear from our discussions with 
key parties that such financial support would be most welcome. 

Mr. Chairman, this concludes my statement. I would be happy 
to answer any questions you or the committee members may have. 

Senator Smith. Thank you, Mr. Guerrero. 

Mr. Scherer. 

STATEMENT OF J. PETER SCHERER, SENIOR VICE PRESIDENT 

AND COUNSEL, TAUBMAN COMPANY, ON BEHALF OF NA- 
TIONAL REALTY COMMITTEE 

Mr. Scherer. Thank you. Chairman Smith, Chairman Chafee, 
Senator Lautenberg, Senator Sessions. 

My name is Peter Scherer. I’m the senior vice president with the 
Taubman Company. The Taubman Company is a national real es- 
tate company specializing in the development and management of 
regional shopping centers. I’m speaking today on behalf of the Na- 
tional Realty Committee. NRC represents the Nation’s leading real 
estate owners, builders, managers, lenders, and advisors. As such, 
the organization has focused extensively on the national policy is- 
sues associated with the redevelopment of our Nation’s brownfield 
properties. 

Several weeks ago I was here in Washington and had the pleas- 
ure of meeting with Jeff Merrifield of the chairman’s staff, and 
Scott Slesinger from Senator Lautenberg’s office. We had a wonder- 
ful exchange of ideas and I left our meeting encouraged and ener- 
gized, and I am delighted to be here today to have the opportunity 
to share with you some thoughts on what the real estate industry 
believes it will take to get our country’s non-productive, modestly 
contaminated and hopelessly idle real estate back into the Nation’s 
economic mainstream. 

Two very positive legislation proposals, S. 8 and S. 18, include 
provisions which reflect a sophisticated understanding, in our view, 
of how current law can best be modified to encourage brownfields 
development. NRC is on record as supporting both of these bills. 

We are also on record as supporting the efforts made by the EPA 
to foster brownfields development, but while these efforts are en- 
couraging, they are simply not enough to achieve the economic and 
environmental objectives sought by S. 8 and S. 18. 

As the sponsors of the bill our well aware, and as EPA Adminis- 
trator Browner has stated, changes to the Superfund law are re- 
quired to achieve the significant long-term impact that we seek, 
and let me specifically mention some initiatives taken by the EPA 
that the real estate industry applauds. But at the risk of striking 
a more sober note, let me also explain why these well-intentioned 
initiatives fall short of their intended objectives. 

First of all, we’ve heard earlier this morning that the EPA has 
removed thousands of sites from the so-called CERCLIS list and is- 
sued guidance encouraging regulators to consider realistic future 
land uses in determining the extent of the cleanup activities. If it’s 
known that a property will become a parking structure, then why 
force a cleanup to the level needed for a day care facility? This is 
a common sense approach which the business community finds 
both workable and sensible. 
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Second, the EPA has issued guidance identifying circumstances 
under which it will enter into prospective purchaser agreements. 
Developers are willing to take risks, but there is simply too many 
other opportunities available for any successful developers to bet 
their balance sheet on a brownfield where you have unlimited envi- 
ronmental downsides, not to mention the difficulty in obtaining fi- 
nancing. 

In each of these situations the EPA has set a course, which my 
industry believes is in sync with the national policy objective of re- 
turning our country’s brownfields to productive use. So why isn’t it 
enough? Well, let me tell you specifically in 50 words or less, and 
at the end of each guidance I’ve referred to above, the EPA has in- 
serted a disclaimer which reads as follows, and I quote: 

This policy does not constitute rulemaking by the Agency and is not intended and 
cannot be relied on to create a right or benefit, substantive or procedural, enforce- 
able at law or in equity, by any person. Furthermore, the Agency may take action 
at variance with this Policy. 

So as well-intentioned as these initiatives may be, it is clear they 
will fall short of providing the kind of certainty to attract private- 
sector capital. 

I come here today not asking for the creation of economic or fi- 
nancial incentives to encourage brownfields developments, but 
rather, in the case of our industry, we’re looking only for the re- 
moval of disincentives and asking that you level out the playing 
field, and, in doing so, create the kind of certainty that permits 
prudent investment and intelligent risk assumption. 

So what do we think is needed? The various amendments to 
CERCLA that we’ve discussed today would significantly reduce the 
uncertainty that kills many deals with the type of stability, predict- 
ability, and certainty needed for brownfields initiatives to succeed. 
The EPA has endorsed this reform and there is no doubt that its 
enactment would make a difference in the real world. 

At the end of the day our industry is asking for nothing more 
than the kind of certainty and predictability that other Federal 
agencies are able to provide. We ask that you empower the EPA 
to provide the equivalent of no further action letters, which can be 
obtained from the Securities and Exchange Commission or the pri- 
vate letter rulings that the Internal Revenue Service regularly pro- 
vides to parties concerned with the consequences of contemplated 
activities. 

Companies will frequently seek from these agencies an advance 
ruling before a certain activity, such a complex corporate restruc- 
turing, is undertaken. It is only after an assurance from the 
Agency is received, after there is certainty as to how the restruc- 
turing will be treated, and after the parties receive a document 
they can rely on does the actual transaction occur. 

Providing this degree of predictability and certainty with respect 
to our Nation’s brownfields will give our industry the confidence 
and the ability, we believe, to achieve the type of long-lasting objec- 
tives that we’ve talked about this morning. 

The National Realty Committee remains committed to the enact- 
ment of policies and encourage reinvestment, and we remain will- 
ing to work to achieve those goals that I know that we all share. 

Thank you very much for this time. 
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Senator Smith. Thank you, Mr. Scherer. 

Mr. Wray. 

STATEMENT OF WILLIAM K. WBAY, SENIOR VICE PRESIDENT, 
CITIZENS BANK, PROVIDENCE, RI 

Mr. Wray. Thank you, Mr. Chairman, and thank you for this op- 
portunity to address this important subject. 

My name is Bill Wray, and I’m a senior vice president of Citizens 
Financial Group. Citizens is a $15 billion commercial bank holding 
company headquartered in Providence, RI. We have over 230 
branches throughout Connecticut, Rhode Island, Massachusetts, 
and New Hampshire. 

Please realize that I am not attempting to represent an official 
position on behalf of the banking industry or any of its trade asso- 
ciations. In my role as manager of Credit Administration for Citi- 
zens, I’ve seen first-hand how environmental risk affects banking 
at the community level. This testimony is a reflection of my per- 
sonal experience in that role. 

In my review, both bills are fairly similar in their approach to 
the brownfields issue, although S. 8 also addresses a variety of 
other needed reforms. Since my charter was to address brownfields, 
I will confine my comments to that. 

Let me start by saying we have a great deal of interest in seeing 
brownfields initiatives work. As a secured creditor, we can’t suc- 
ceed unless our borrowers succeed. This means they must be able 
to quantify and respond to environmental risk issues without in- 
curring inordinate expense or disproportionate liability. 

We, in turn, have direct exposure to environmental liability aris- 
ing from our role as a secured creditor, as well as an owner and 
operator of facilities. 

But, finally, as members of the community, we live and work 
alongside our customers. We pass by abandoned industrial sites 
that have been locked out of consideration for productive reuse be- 
cause of the chilling effects of unpredictable environmental liabil- 
ity. All of us want to see these sites brought back to useful life with 
the economic and aesthetic benefits that will result. 

We believe that these bills represent a substantive effort to ad- 
dress many of the issues at hand, and it is an effort we welcome. 
We know that this process can work, and here is a real life exam- 
ple: 

About 18 months ago. Citizens made a presentation at a seminar 
that had been sponsored by the Rhode Island Department of Envi- 
ronmental Management. Our message was that brownfields 
projects were a good business opportunity. We encouraged potential 
borrowers in the audience to bring their deals to us for review. As 
a result of that presentation, the owners of a company called Dis- 
play World, Inc., contacted us about financing the purchase of the 
13-acre Carol Cable facility in Warren, RI, which had been idle for 
some time due to various contamination problems. 

We were part of the team involving the site owners. Display 
World, a prospective purchaser, and State regulators. Today the fa- 
cility is again in operation and over 100 jobs have returned to War- 
ren, RI, as a result, with growth expected to continue in that facil- 
ity. 
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So you can see we believe in this process, and we’re encouraged 
to see the attention it’s receiving from this committee. 

Let me address two specific provisions of S. 8: 

First, I understand and appreciate the reasoning behind the 
windfall lien provisions in section 105. However, it is unclear what 
precedence the proposed lien in favor of the United States would 
have. If the intent is to have the lien be junior to all encumbrances 
of record at the time the lien arises, this should be explicitly pro- 
vided in the bill. If the intent is otherwise, this creates a difficulty 
for lenders because of the uncertainty associated with the amount 
involved. As a practical matter, it can be difficult to quantify the 
incremental market value that is attributable to a response action. 
So this provision, as currently drafted, could insert an unknown 
quantity of unknown precedence into the credit underwriting equa- 
tion. 

I recommend then that the bill explicitly provide that the wind- 
fall lien is junior to prior encumbrances of record. In any event, I 
ask that the intent of this provision be made clear to avoid this 
being decided case-by-case by the courts. 

My second comment relates to section 106, which provides a safe 
harbor for purchasers of real estate in certain circumstances. One 
of those circumstances applies when the purchaser has made all 
appropriate inquiries into the environmental contamination. We 
support the bill’s direction to the Administrator to provide clear 
standards for these inquiries, but we would ask in addition that 
the Administrator recognize that banking regulators have also is- 
sued guidelines on appropriate inquiries for environmental con- 
tamination, and we are examined as to our compliance with these 
guidelines. Our hope is that these two sets of directives could be 
reviewed and synchronized so that lenders do not receive direction 
from the Federal Government which is in conflict or inconsistent on 
this issue. 

If I may, let me close with a more general comment, again, based 
on my front line experience: 

All parties to this subject — legislators, regulators, community 
groups, and private sector businesses — seem to agree that our goal 
is to foster responsible reaction to existing environmental problems, 
and to provide safeguards against future danger from contamina- 
tion. 

But the statutory and regulatory apparatus that has been cre- 
ated to foster this goal can be bewildering. It is especially difficult 
for grassroots businesses, small scale entrepreneurs or community 
banks, to afford the legal and technical analysis necessary to un- 
tangle the Gordian knot of environmental rules, and to understand 
the myriad of potential liabilities that may arise from them. 

As a result, those grassroots businesses must either take on 
these liabilities blindly, which we must all agree is undesirable, or 
more commonly, they forego opportunities for desirable redevelop- 
ment. Thus, many smaller sites will remain undeveloped and 
unremediated, which otherwise could have been revitalized by the 
energies of the private sector. 

Again, I think we must all agree that this latter outcome is un- 
desirable, even tragic. It is made no less tragic by the fact that 
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none but the best intentions have underlain the legislative and reg- 
ulatory initiatives in this area. 

The bills we’re discussing today are a laudable effort to further 
our common goal, as I’ve outlined it above, but they are limited to 
a narrow section of the regulatory spectrum as it affects environ- 
mental matters. I hope this constructive approach will be continued 
and will be eventually broadened to cover a greater range of envi- 
ronmental legislation. 

Please realize we are not asking for our risks to be eliminated, 
or for our costs to be subsidized, or for protection against the con- 
sequences of negligence on our part. We ask only that our environ- 
mental risks be quantifiable, predictable, and reasonable. This will 
allow us to evaluate environmental risks in context with our busi- 
ness risks, rather than having it loom as a black hole of liability 
that trumps all other issues when making a credit decision. This 
will help our borrowers to succeed, and that is the only way that 
we, as lenders, can succeed. 

Again, I applaud the tone and direction of these bills, and that 
of other recent legislation in this area. I appreciate the opportunity 
to provide this testimony. 

Senator Smith. Thank you, Mr. Wray. 

Mr. Riley. 

STATEMENT OF WILLIAM J. RILEY, GENERAL MANAGER, ENVI- 
RONMENTAL AFFAIRS, BETHLEHEM STEEL CORPORATION, 

ON BEHALF OF THE AMERICAN IRON AND STEEL INSTITUTE 

Mr. Riley. Thank you, Mr. Chairman. 

I represent the American Iron and Steel Institute who is here 
today in the interest of cleaning up the sites that we’re talking 
about today. 

The committee’s leadership is to be commended for addressing 
brownfields legislation, which has been addressed in a number of 
bills introduced in Congress, in particular, S. 8 and S. 18. These 
bills address some of the issues associated with brownfields, but we 
believe that legislation must address all of the issues which created 
the impetus for legislation in the first instance. 

The steel industry has been a leader in promoting reasonable 
brownfields legislation at the Federal, State, and local levels. The 
States have taken the lead on this issue through voluntary cleanup 
legislation, such as you’ve heard from Mr. Seif today, and have col- 
lectively developed the model framework that has achieved wide- 
spread support. 

In particular, I would like to commend Governor Ridge of Penn- 
sylvania, who has been a strong advocate in the Great Lakes re- 
gion for brownfields legislation. A wide variety of brownfields sites 
can be cleaned up and redeveloped effectively and efficiently under 
existing State programs if Federal legislation is enacted that pro- 
motes the one master concept — namely, that remediation under a 
State program will satisfy Federal requirements. 

There are basically two categories of brownfields sites — aban- 
doned sites and underutilized sites. Usually, abandoned sites are 
relatively small in size and have been left deteriorating for a num- 
ber of years. As a result, the infrastructure associated with these 
sites has also been deteriorating. Such sites are often municipally 
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owned and usually will require financial assistance for redevelop- 
ment. Brownfields sites with a viable owner are far larger in size, 
and, with effective legislation, can undergo cleanup without the 
need for public funds. Often these sites are underutilized or sur- 
plus portions of large manufacturing sites which have ongoing ad- 
jacent operations. 

As a result, the infrastructure associated with these sites is usu- 
ally in much better condition than that for abandoned sites, mak- 
ing them more attractive to potential buyers. There are a growing 
number of these sites in the United States, especially as a result 
of the restructuring activities in industries, such as steel, that have 
been made, and continue to be made, in response to intense com- 
petitive environments. 

There are three primary objectives that must be addressed in 
comprehensive brownfields legislation. They are Federal finality, 
certification of State voluntary programs and eligibility of sites. I 
will address each of these as follows: 

Federal Finality — State voluntary cleanup program provide cer- 
tain incentives to buyers and sellers of contaminated industrial 
properties, and thus facilitate faster cleanup and redevelopment of 
sites. However, to provide buyers and sellers sufficient incentive to 
make the necessary investment in these properties, these parties 
need assurances of finality — that is, assurances that they will face 
no further liability under Federal and State law for those sites, or 
portions of those sites, that are investigated and cleaned up in ac- 
cordance with the State voluntary cleanup program. We support 
the provision in S. 8 that eliminates CERCLA liability once a site 
has been cleaned up under a State plan. We are concerned, how- 
ever, that the EPA could second guess the cleanup through the 
RCRA statutes, and, therefore, need RCRA liability relief as well. 

Certification of State Voluntary Cleanup Programs — To quality 
for Federal liability relief a cleanup should be conducted pursuant 
to a certified State voluntary response program. We believe that 
the criteria set forth in section 102(b) of S. 8 would be appropriate 
criteria for the certification of State voluntary response programs. 

Eligibility of Sites — In order to promote and accelerate the clean- 
up and redevelopment of a wide universe of underutilized indus- 
trial properties, brownfields should be broadly defined. In particu- 
lar, we strongly believe that RCRA sites where cleanup has not yet 
commenced and where cleanup would be accelerated by participat- 
ing in a State voluntary cleanup program should be eligible. There 
are approximately 6,100 RCRA corrective actionsites, large portions 
of which often have minimal or no contamination. Less than 5 per- 
cent of these sites have completed cleanup. 

We would like to have the ability to clean up portions of a facility 
under a State voluntary cleanup program and sell them to poten- 
tial buyers for economic redevelopment purposes. RCRA, which 
triggers corrective action facility- wide, often precludes our ability to 
redevelop these properties in a timely manner. Again, we are not 
proposing to skirt our corrective action obligations, but merely 
striving to accelerate cleanup for economic redevelopment purposes. 
In addition, we are not seeking financial assistance or grant money 
to clean up our facilities. We believe the one master concept where 
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the State programs satisfies all cleanup requirements results in 
comprehensive liability relief is the way to proceed. 

Thank you for addressing this issue. 

Senator Smith. Thank you very much, Mr. Riley. 

Senator Sessions has to leave early so I’m going to yield my time 
to him at this point. 

Senator Sessions. Thank you, Mr. Chairman. 

It is an area — it does appear that business developers and real- 
tors, environmentalists and government officials ought to be able to 
agree. We are at a point where if we can take these marginal sites 
and have them cleaned up by private investment and make them 
into productive taxpaying properties, we have done something real 
good and it does appear that the present law prohibit and inhibits 
that. Mr. Chairman, and all of you that have worked on this so 
long, I salute you. 

Let me ask Mr. Scherer in the course of his real estate experi- 
ence, and Mr. Wray, as a lender, have you actually seen cir- 
cumstances yourselves in which properties where there was a will- 
ing buyer and developer and a willing lender in those cir- 
cumstances collapsed and not be developed because of fear of envi- 
ronmental concerns? 

Mr. Scherer. Yes, we have in our own company one example of 
a relatively small project, one project that didn’t go forward be- 
cause of the inability to obtain the appropriate, in this case, both 
State or Federal sign-offs, and I think that there are many exam- 
ples that are out there that are all too familiar to people in my in- 
dustry. 

Mr. Wray. The bank I worked at before I joined Citizens, Sen- 
ator, in 1 year during the real estate depression that hit New Eng- 
land we had at least $10 million of charge-offs just in one State be- 
cause we couldn’t foreclose on properties because the environ- 
mental liabilities were too uncertain. They may not have been too 
severe; they were too uncertain, so we had no choice but to walk 
away. 

Senator Sessions. And if you had foreclosed on it, you could have 
been liable for the cleanup which would have exceeded the amount 
of loan you had outstanding? 

Mr. Wray. That is correct, and some of those issues have been 
corrected, but we had a lot of potential buyers who we could have 
worked with to take that site who wouldn’t touch it for the same 
reason. 

Senator Sessions. It is my experience that when you’ve got a 
willing developer and a willing lender, delay is the enemy. Is that 
fair to say? 

Mr. Scherer. You know our industry well. 

Senator Sessions. The longer the delay, the more likely it is to 
collapse. Another property becomes available and the person goes 
somewhere else. I do think you’re dealing with a real problem. 

Mr. Chairman, I hesitate to suggest a new little twist to this, but 
it is something that is coming to mind that I think might be help- 
ful. 

In terms of Federal dollars that’s spent how does the idea of a 
program, a grant program, to encourage State environmental man- 
agement agencies to form rapid response teams to do an immediate 
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analysis in review, and, if appropriate, approval of cleanup plans 
for sites. 

Would that be a cost-effective way, in your opinion, to increase 
the number of sites that are cleaned up? Do you have any thoughts 
about that? 

[No response.] 

Senator Sessions. Mr. Riley. 

Mr. Riley. I can’t speak from personal experience. In the States 
in which we operate, which are principally here in the Northeast, 
we, as a company — most of those States have programs underway. 
I can’t speak to the other States from the point of view of whether 
or not that kind of a program would help. However, I do have a 
personal observation, and that is that we have been at this envi- 
ronmental program since the early 1960’s, and I think we should 
substantially increase the ability of States to manage programs. I 
think we need to stand back and let them assess their ability to 
do that. We should be in a position to do that. 

Mr. Scherer. In Michigan I can tell you that the State is very 
active in trying to get a number of brownfields sites under some 
sort of productive use, and I met fairly recently with a senior exec- 
utive of a large national grocery chain. There was a meeting with 
the Department of Environmental Quality in Michigan, and they 
were very motivated in learning from us can we help them identify 
these sites so that they can try to market them. 

For example, the fellow from the grocery industry said, “You 
know, we’re in this business and we understand it well, but our 
risk is, whether somebody is going to walk in today and buy a loaf 
of bread or something. We cannot accept a risk which subjects our 
balance sheet to unlimited liability, even if the site is in the exact 
location where we want to be.” Many of these sites are serviced by 
public transportation, and in the real estate industry if you don’t 
eliminate those unlimited, environmental risks and provide cer- 
tainty, developers will go to the suburbs or go somewhere else 
where there is ample opportunity to develop properties. You need 
to take a look at some of these sites and their locations and how 
ideal they would be for what we want to do, but, yet, unreasonably 
risking private capital just doesn’t make business sense. 

Senator Sessions. Well, that — I think nothing can be better. In 
some of the lower income neighborhoods they have a discount gro- 
cery store very conveniently located. It could save them a signifi- 
cant part of the income. 

Mr. Scherer. And a nice new one instead of one that has been 
run down and not renovated. 

Senator Sessions. Thank you. 

Senator Smith. Thank you. Senator. 

Senator Lautenberg. 

Senator Lautenberg. Thanks, Mr. Chairman. 

Mr. Scherer, I was curious, is there a — are there minimum sizes 
for companies to belong to the National Realty Committee, the 
NRC? 

Mr. Scherer. I don’t know what the — if there are actual printed 
criteria. It is 

Senator Lautenberg. Are there small — yours is a giant com- 
pany, but are there smaller operators? 
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Mr. Scherer. Yes, very much. It’s a very broad spectrum of peo- 
ple interested in the real estate industry. 

Senator Lautenberg. Because I was curious as to whether the 
rules that you’re proposing would be of benefit to all size pur- 
chasers. 

One of the things that I sense in the panel’s discussion — it was 
very good; all of you, let me compliment you — is that the focus kind 
of gets away and gets to the larger entity. 

Mr. Riley, in particular, you had an appeal there, if I understood 
correctly in a quick review of the testimony, for the companies to 
be able to develop these sites to a point, or clean them up, and then 
turn them over to other people who would develop them. In that 
role the company would be kind of a middle man. 

Mr. Riley. Yes, Senator, we’ve got large steel plants, many of 
which we’ve closed and we’re in the process of cleaning them up 
under various programs, and primarily the EPA’s corrective action 
program. What we are attempting to do is develop portions of those 
properties, and what we’re seeking is legislative changes which fa- 
cilitates that, not avoids responsibility in the program but which 
removes the heavy bureaucracy within these programs, which im- 
pede progress and impede our ability to separate out particular 
portions of properties, which we, in fact, have done in many in- 
stances but do not have any liability relief. That portion of it, the 
lack of liability relief, we believe is going to impede the further de- 
velopment from the financial community and buyers. 

Senator Lautenberg. Yes, but what — it raises a question for me 
and that is why isn’t the smaller business, the smaller proprietor, 
able to get kind of first-hand review of that? As you construct li- 
ability and definition of what constitutes finality, I think you run 
into some serious problem there. It is very hard to say that this 
is all that we have to worry about, and I couldn’t agree with you 
more — you don’t want to leave these things open-ended because, 
my gosh, where does it stop? 

For the banking industry, Mr. Wray, we’ve taken very good effort 
in the signing of the budget reconciliation last year to limit lender 
liability, which I think makes sense. Lend someone $10,000 and 
wind up with an obligation for a half a million dollars. It just didn’t 
make sense, but in this case, Mr. Riley, what I kind of sense is that 
the companies are looking for a chance to make some money on 
this public program, really narrowing the definition of finality, li- 
ability, etcetera, and I think if the same conditions were made 
available to the smaller businessman, the individual who wants to 
open a couple of stores or something of that nature, I think that 
what we’re doing is assuring the larger company that they wouldn’t 
have any risk connected with it. I think we ought to extend the 
same courtesies and the same opportunity to the smaller 
businessperson who can’t afford what XYZ steel company can do, 
and let them get in there and do it. 

Do you disagree? 

Mr. Riley. I don’t disagree. I think liability relief across the 
board is appropriate. 

Senator Lautenberg. Yes. 

I just want to ask Mr. Guerrero a question, if I may, Mr. Chair- 
man. 
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In your testimony you talked about States as well as localities 
that need Federal assistance to do the evaluation characterization, 
assess and cleanup — $85,000 is the number you used — of 
brownfields sites. And, by the way, this number is jumping all over 
the place, as you know. It’s gone from a low of 85,000 to a high 
of 500,000, based on witness presentations. That is a fairly narrow 
range. 

You say that the assessment themselves would have to be there 
before the developers would come into purchase the property, and 
I think that that is probably reasonable, but S. 8 — if we’re distin- 
guishing between two bills — there is no argument about the fact 
that we could use good brownfields legislation. It is a question of 
where it comes in the scheme of things. 

S. 8 excludes States from receiving assistance to perform these 
assessments. S. 8 also requires that the States put up a 50 percent 
match in order to qualify for Federal funds to capitalize that, a 
cleanup loan fund. 

Won’t the S. 8 provisions end up preventing States from moving 
expeditiously to get brownfields development programs started? 

Mr. Guerrero. To date the States have been a very effective 
partner in this process, and it would seem reasonable to want to 
include them in the future. 

Senator Lautenberg. But if we could limit the scope of the li- 
ability, why couldn’t we expedite these things, going direct, which 
is what I’m proposing in S. 18, and not incumber them with the re- 
quirements of S. 8? 

Mr. Guerrero. I’m not sure I entirely follow your question, but 
I think the concern initially is whether the funds could be made 
available to the States, as well as localities and the parties them- 
selves. 

Senator Lautenberg. Yes, I have no problem with that, but we 
tried to make it easier by not having the States serve as an 
intermediary that might slow the process down. I would ask you 
to take a look at S. 8 and S. 18 and make the comparison. We want 
to jump out ahead because we think that we have a piece of legisla- 
tion that can be considered, that doesn’t in anyway inhibit the in- 
ability to reform Superfund, which is a goal that we all salute here. 
But get this section out and I haven’t heard one witness yet say 
that we don’t want to clean up the brownfields. We want to do it; 
we’re interested in limiting liability. Everyone, by virtue of their 
testimony, certifies that this is a pretty good program, and I say 
then let’s move it. 

I don’t want to inhibit Superfund’s reauthorization in any way, 
but I thing this is separate and apart. I was trying to get an as- 
sessment from you, as you did your study, whether you saw prob- 
lems, one with the other. 

Mr. Guerrero. Our own view is that from talking to the States 
and others involved in brownfields redevelopment, the States have 
been a very effective partner in that process and have not slowed 
it down, but in fact have facilitated brownfields redevelopment. 

Senator Lautenberg. Thank you. 

Thank you, Mr. Chairman. 

Senator Smith. Senator Chafee. 

Senator Chafee. Thank you, Mr. Chairman. 
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First, Mr. Riley, I would like to commend you for the summation 
you have in the back of page 5 and then goes on to page 6, where 
you list those things that will be the result if we can speed up this 
brownfields and the overall approval of cleanups. 

The only thing I would add in there is a point that was made 
by Senator Lautenberg and Senator Warner, and that is, what it 
means to the creation of jobs in the inner city. Not only would jobs 
be created, but I think this point is an excellent one about we 
would be retaining those jobs in the inner city where so many peo- 
ple would find them readily available. They would not have to drive 
to some green, pristine area where the plants would otherwise go. 
So I would just suggest you add that into your list. 

Mr. Wray, I was interested where you said you deplored the red 
tape that you had to go through: “the regulatory and statutory op- 
eration or apparatus that has been created to foster the attainment 
is bewildering, and especially difficult for grassroots business — 
small entrepreneurs, community banking — to afford the legal and 
technical analysis necessary to untangle the Gordian knot of envi- 
ronment rules.” 

I think that presents us with a real challenge. We really should 
do something about this. So I appreciate that guidance that you 
gave us and want to thank you, and want to thank all the members 
of the panel. You’ve been very helpful. 

I have no further questions, Mr. Chairman. 

Senator Smith. Thank you. Senator Chafee. 

Mr. Guerrero, in your testimony you said that the voluntary pro- 
gram managers in the 15 States that you had surveyed identified 
Superfund liability as a barrier to tracking volunteers to accom- 
plish cleanups, including those at brownfields. 

Did you mean to limit that to only prospective purchasers or did 
you also include owner-operators in terms of the liability issue? 

Mr. Guerrero. We surveyed States using a questionnaire and 
they were very clear in stating that proposals to limit the liability 
of lenders, fiduciaries and prospective purchasers would be very 
helpful. In another area they said that they felt that the lack of 
resolution of this issue of Superfund liability did limit the partici- 
pation by some individuals in their voluntary programs. 

Senator Smith. Could I ask each of you the same question? Do 
you believe that the prospective purchaser is sufficient or do you 
believe that the owner and the operator must also be given the 
same treatment as to prospective purchaser? 

Mr. Scherer. 

Mr. Scherer. Well, I must say in the case of these sites, the 
members of the National Realty Committee by and large aren’t the 
current owners of them, given the constituency of our membership, 
but, obviously, we are the kinds of people who would like to become 
a prospective purchaser, purchase and develop these properties. So 
I speak from the standpoint of the developer, not necessarily from 
the current owner, but I do know that with many sites out there 
it’s a lot cheaper to put a chain-link fence and a couple of 
Dobermans on the property than it is to go through the worrisome 
and very expensive, and perhaps unlimited, liability situation in- 
volved with a cleanup. 
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So I think that there does have to be some recognition of that. 
Many of the sites, perhaps sites we’ve talked about this morning 
even, won’t get into the cleanup program because of sellers who are 
unwilling to let the regulators or consultants come on to their land 
and begin peeling the onion of information. 

Senator Smith. Mr. Wray, do you want to answer the same ques- 
tion? 

Mr. Wray. Senator, as I said, we can’t do anything right unless 
our borrowers understand what’s going on and that their good faith 
efforts are rewarded, and so we lend typically to very small busi- 
nesses and our typical commercial loan may be under a million dol- 
lars. What I’m concerned about is that those folks can’t afford to 
pay somebody to read 1,200 pages of cleanup standards, can’t af- 
ford to have somebody understand this on their behalf so I think, 
without getting very specific, you have to look at prospective pur- 
chasers but you also have to look at owner-operators to the extent 
that they acted in good faith or they may not have been aware of 
issues. 

I mean, there was an article in the Providence Journal the last 
couple of days about a gas station owner who lives about 2 miles 
from me whose business is being closed down because of a leak. He 
had no idea where it came from, what’s happening to him, or how 
to deal with it. 

Now, again, these things have to be dealt with, but right now it’s 
simply bewildering. No offense intended, but the Bethlehem Steel 
probably understand this to the T, but a community bank and a 
community bar is going to have a very hard time coping with this. 
As a result, the response has been to run away from it. 

Senator Smith. Mr. Riley. 

Mr. Riley. Thank you, Mr. Chairman. 

Not surprisingly, we believe that owners-operators need liability 
relief, and that is appropriate. We operate very large sites for Beth- 
lehem. We’re usually in the center of a community. We’ve been 
present for a very long time — many years — and we have an invest- 
ment in the community. When we shut down these facilities, we 
have an interest in trying to help preserve the jobs. Senator Chafee 
pointed out we should preserve the jobs in the inner cities. We 
have chain-linked fences around our properties for security pur- 
poses. We would like to take those fences down and develop the 
properties. It’s in our interest to remove all barriers to that proc- 
ess. We see barriers throughout various statutes, and what we’re 
trying to do is to work with you and your staff to remove them so 
that proper cleanups can occur and those properties can be redevel- 
oped. 

Senator Smith. A major difference between the provisions in 
brownfields and S. 8, section 1 of the bill, and S. 18 is that one 
deals only with prospective purchasers and the other deals with 
owner-operators and prospective purchasers. It seems a bit dis- 
criminatory, doesn’t it, if you have a owner-operator who wants to 
clean the site up but doesn’t get liability relief, whereas if he sells 
the property, the liability relief is there. 

I mean, do you all agree with that point? 

Mr. Wray. Senator, if the intent of this is to put these back in 
the economic mainstream and it lets you understand and quantify 
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risk, you can’t leave that half of the equation out, meaning it 
should apply to both. 

Mr. Riley. We believe that S. 8 is a very good start. We would 
recommend addressing the issues which we’ve outlined. 

Senator Smith. Let me just ask one more question of each of you 
on finality. 

As I asked the last panel, there seems to be some difference as 
to how you get that finality and indeed who has it. Are you willing 
to accept finality at the State level? 

Mr. Guerrero, is that acceptable or do you believe there are 
States that couldn’t meet the standards to provide for the protec- 
tion of the environment by granting them that authority? 

Mr. Guerrero. I would like to make a couple of observations on 
that question. 

First, of the State voluntary programs we looked at 12 of the 15 
States did provide a release from State liability. Of course, they 
could not do that for CERCLA, but they were able to do that under 
their own State laws. 

To help shed light on this, I would add there are an important 
number of considerations — first, that almost none of them did, how- 
ever, provide a blanket release from liability. They all allowed for 
some type of reopener under certain circumstances — fraudulent 
submission of data, ineffective remedies and so forth. 

The second consideration is that the States themselves when it 
came to Superfund liability did find Superfund liability to be useful 
in bringing recalcitrant parties to the table for dealing with the 
problem sites, not the brownfields sites but the sites of higher 
risk — the Superfund NPL caliber type of sites. In other words, 
Superfund liability was useful for getting those parties to the table 
to deal seriously with those problems and to own up for their re- 
sponsibilities there. 

But it is a balancing act and it’s balancing between having in 
your back pocket the threat of that liability to get the cleanups ver- 
sus the incentive to get volunteers to come forward and cleanup 
sites of lesser risk, and a number of States that we talked to were 
able to maintain that kind of balance by adapting the degree of li- 
ability relief, as well as the conditions of the programs, to the de- 
gree of risk posed by the sites. 

Senator Smith. Are there sites out there, brownfields sites, that 
would be redeveloped if there was a way for Federal liability to be 
released? 

Mr. Guerrero. I can’t point to specific sites, but I can say that 
we were told by any number of States that participation would in- 
crease if that issue were more definitively resolved. 

Senator Smith. Does anybody on the panel have a problem with 
the State being the final arbiter? You brought up a very good point 
about fraud or some other problem. We’re not asking people who 
commit fraud be eliminated from liability, but if there should be an 
additional problem on the site after all good intentions, who should 
be liable? 

[No response.] 

Senator Smith. Don’t all speak at once. 

[Laughter.] 



48 


Senator Smith. I mean, where does the liability fall? Does it go 
back to the Federal Government? If so, then they need to look back, 
right, or does it go to the State? Who is ultimately liable? 

Mr. Riley. Senator, I don’t see why the standard couldn’t be that 
the State either concurs in or requests the EPA’s intervention and 
involvement, but I don’t see any need for something beyond that. 
Even in the event of an imminent hazardous threat, which was 
raised many times, it appears to me that the State ought to be the 
best judge of when the Eederal Government needs to be involved. 

Senator Smith. All right, so the issue then of finality really gets 
to the point of good faith efforts on the part of all those who are 
volunteering to do the cleanup whether they be prospective pur- 
chasers or purchasers, whether they be owner-operators, or the 
States, or, for that matter, the Eederal Government? It’s good faith 
intent. If it falls short, then your — is it your position if all of that 
occurred, it’s a good faith attempt that the people who were on that 
site whether they be owner-operator or prospective purchaser 
would not be liable, if everything was done in good faith and good 
science, and everybody thought they were doing the right thing? 

Mr. Scherer. Senator 

Senator Smith. That is the only way you can get finality, right? 

Mr. Scherer. You need certainty, predictability and finality, and 
I think you’ve defined what that means. 

Senator Smith. Did you say you thought I defined it? 

Mr. Scherer. I believe you defined it. 

Senator Smith. Mr. Riley. 

Mr. Riley. I agree with that. Typically, when we go through the 
cleanup programs, the evaluations are very extensive. I can’t be- 
lieve that we’re going to leave ticking time bombs if we’re respon- 
sible, and I know we are, as a company. We initiated our programs 
well before RCRA. We initiated site evaluations when we went into 
a major restructuring program within the corporation and sold 
many properties. We wanted to know what we were selling. We 
wanted to make sure we were not selling liabilities to others, and 
I think where there is a good faith attempt, responsible manage- 
ment, I think that under those circumstances there should be li- 
ability relief 

Senator Smith. Senator Chafee. 

Senator Chafee. Mr. Wray, one question. On page 5 you said. 

The bills we are discussing today are a laudable effort to further our common 
goal, as I have outlined it above, but they are limited to a narrow section of the 
regulatory spectrum as it affects environmental matters. I would hope that this con- 
structive approach will be continued and will be eventually broadened to cover a 
greater range of environmental legislation. 

What are you referring to there specifically? 

Mr. Wray. Well, Senator, I know it takes me a long time to think 
in my head the difference between RCRA and CERCLA, besides 
what the acronyms mean, and one can be applied to when the 
other can. What I understand is they overlap and sometimes they 
can beat you about the head with CERCLA and then use RCRA as 
another club. There’s all the other issues affecting operation of 
properties, cleaner air acts, and clean water acts and various com- 
ponents, which don’t appear to be touched on here. 
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This is primarily focused on spilling things on dirt. I’m concerned 
about operational liabilities, again, particularly for our small bor- 
rowers who may be running a lobster boat or doing something like 
that, understanding all the different legislative issues and regu- 
latory issues that might affect them. I, frankly, don’t understand 
them all but I know they’re out there, and I can guarantee that our 
borrowers don’t generally understand them. 

So this whole approach to cleaning up, simplifying and address- 
ing good faith I would like to see extended beyond these laws, 
which primarily affect just real estate. 

Senator Chafee. Yes, I’m — let me say if we solve this problem, 
we’ll deserve a lot of kudos, and if we can move on to the others, 
three cheers. 

Mr. Wray. Well, I get to fly home tonight. Senator, I don’t have 
to worry about it. I can say it and leave. 

Senator Chafee. OK, thank you. 

Senator Smith. Final question, do you believe that the States are 
going to try to get away with what we would call “crummy clean- 
ups” that some have charged or do you feel confident that we’re 
going to get the type of cleanups that are warranted without the 
heavy hand of the Federal Government overseeing them or second 
guessing in here? Each of you, yes or no. 

Mr. Scherer. We’re talking brownfields, and my experience has 
been that the States are very interested and very careful when 
they go through these, and also at this point in time very moti- 
vated to try to get them back into the mainstream. So I’ve seen 
nothing that would suggest that States aren’t capable, in my expe- 
rience, Senator. 

Mr. Wray. We agree. 

Mr. Guerrero. I would observe that the States have adopted 
these streamlined voluntary approaches simply because you can’t 
do everything under Superfund. You can’t do everything under the 
State Superfunds, and the majority of programs we looked at have 
controls in place. But I would also observe that those controls do 
vary from State to State. 

Senator Smith. Given the liability problems we have under 
Superfund, does it — is it better to go forth with brownfields sepa- 
rately or is it better to go with the broader Superfund reform and 
include brownfields? 

Mr. Guerrero. I don’t have any opinion on that matter. 

Mr. Scherer. Well, I think that we’re encouraged by seeing the 
way that both sides are working together, and we would love to see 
that continue to provide the type of bill we’ve talked about. 

Senator Smith. All right, I guess that’s it. Thank you very much 
for coming today. 

The hearing is adjourned. 

[Whereupon, at 12:02 p.m., the subcommittee adjourned, subject 
to the call of the Chair.] 

[Additional statements, submitted for the record, follow:] 

Prepared Statement of Hon. Tom Daschle, U.S. Senator from the 
State of South Dakota 

Mr. Chairman and Ranking Member, thank you for holding this hearing to ex- 
plore the merits of enacting legislation to encourage brownfields cleanup and rede- 
velopment. This is a very important issue affecting both the quality of our urban 
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environment and the potential for urban economic development. It is my hope that 
Congress will move in a bipartisan manner to enact brownfields legislation in the 
very near future. 

Throughout this country there is an enormous unfulfilled potential to restore con- 
taminated industrial sites, known as “brownfields,” and create urban parks and re- 
juvenated centers of commerce. Unfortunately, current law and a lack of resources 
have combined to hinder the cleanup and development of these sites for productive 
use. 

That is why Senate Democrats have introduced legislation, as one of our first ten 
bills, to change current law and provide the resources needed to address this prob- 
lem. 

The legislation developed by Senator Lautenberg and introduced as part of our 
leadership package will, if enacted, encourage the cleanup and development of con- 
taminated industrial sites and thus help communities to rehabilitate these areas for 
productive use and reduce the public health risks posed by many of these sites. 

When most people think of brownfields, they envision vast and aging urban areas 
where dying industries have left behind a dangerous, and in some cases toxic, legacy 
of blight. But this caricature is not always accurate. Even in largely rural States, 
such as South Dakota, there are opportunities to transform brownfields into produc- 
tive and aesthetically desirable parts of the city landscape. 

The city of Sioux Falls has worked for years to redevelop a brownfield site in the 
center of town. As is often the case in these circumstances, lack of resources have 
hampered this effort. Fortunately, last year, Sioux Falls succeeded amidst enormous 
competition in obtaining a grant from EPA to assist in this process and the project 
is moving forward. 

But for every Sioux Falls, there are a number of other worthy cities and sites that 
have not been able to obtain assistance. There is much more demand for brownfields 
redevelopment assistance than the current system can support. That is why legisla- 
tion is needed and why Senate Democrats have made brownfields legislation one of 
our top priorities for this Congress. 

Our legislation authorizes EPA to provide grants to local communities for use in 
evaluating and cleaning up brownfield sites. It also eliminates the existing disincen- 
tives in Superfund that have hindered independent efforts to clean up sites by inno- 
cent landowners and prospective buyers. 

By providing relief from potential Superfund liability to innocent owners and pro- 
spective buyers who had no hand in causing the contamination, the legislation will 
encourage characterization and cleanup of sites in a fair and equitable manner. 

There is broad agreement that brownfields legislation is needed. I note that the 
Republican’s Superfund reauthorization bill, S. 8, includes a brownfields title. Our 
legislation, S. 18, would encourage the redevelopment of brownfields sites and does 
not link passage of needed reform in this area to broader and more contentious 
Superfund legislation. 

There is no need to delay enacting brownfields legislation. We were successful at 
the end of last session of Congress in passing the Safe Drinking Water Act, reform 
of pesticide regulation, and the Magnuson Fisheries reauthorization with strong bi- 
partisan cooperation. Brownfields legislation clearly has strong support on both 
sides of the aisle and deserves to be enacted quickly. 


Prepared Statement of Timothy Fields, Jr., Acting Assistant Administrator, 
Office of Solid Waste and Emergency Response, U.S. Environmental Pro- 
tection Agency 


introduction 

Good morning, Mr. Chairman, and Members of the Committee. I am pleased to 
have this opportunity to appear before you today to discuss the current state of the 
Brownfields Economic Redevelopment Initiative. I am also pleased to have the op- 
portunity to begin these discussions within the context of legislative reforms to the 
Superfund program. I am, of course, preceding Administrator Browner, who will be 
testifying before you tomorrow. Her testimony will provide a broader perspective 
and context for discussion of the substantial accomplishments EPA has achieved 
over the past few years through its administrative reforms of Superfund. It will also 
provide the framework for legislative reforms that will address the remaining bar- 
riers to success for the Superfund program and that can help us achieve responsible 
legislative reform in this Congress. 

My purpose today is threefold: (1) to share with you the substantial accomplish- 
ments EPA has achieved since the initiation of the Brownfields Economic Redevel- 
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opment Initiative in 1995 and the very positive linkages these activities are engen- 
dering among other key stakeholders; (2) to identify key EPA brownfields legislative 
principles for you; and (3) to examine the reflection of those principles in legislation 
now before this Committee and the U.S. Senate for consideration — S. 8 and S. 18. 

BROWNFIELDS ECONOMIC REDEVELOPMENT INITIATIVE 

EPA is promoting redevelopment of abandoned and contaminated properties 
across the country that were once used for industrial and commercial purposes 
(“brownfields”). While the full extent of the brownfields problem is unknown, the 
United States General Accounting Office (GAO/RCED-95-i72, June 1996) estimates 
that approximately 450,000 brownfields sites exist in this country, affecting vir- 
tually every community in the Nation. EPA believes that environmental cleanup is 
a building block, not a stumbling block, to economic development, and that cleaning 
up contaminated property must go hand-in-hand with bringing life and economic vi- 
tality back to communities. EPA’s Brownfields Economic Redevelopment Initiative 
places a new focus on brownfields. The Brownfields reforms are directed toward em- 
powering States, local governments, communities, and others to work together to as- 
sess, safely cleanup, and sustainably reuse these sites. As the National Community 
Reinvestment Coalition (NCRC) said “[W]e wholeheartedly support the EPA’s 
Brownfields Economic Redevelopment Initiative. NCRC believes that [EPA’s] multi- 
faceted initiative represents a significant step forward by the Administration in 
working with distressed communities on the local level in their revitalization ef- 
forts.” 

EPA efforts, to date, have been accomplished through the Brownfields Action 
Agenda — an outline of specific actions the Agency is conducting. 

Brownfields Action Agenda 

The initial Brownfields Action Agenda announced on January 25, 1995, outlined 
four key areas of action for returning brownfields to productive reuse: (1) awarding 
Brownfields Assessment Demonstration Pilots; (2) building partnerships to all 
Brownfields stakeholders; (3) clarifying liability and cleanup issues; and, (4) foster- 
ing local workforce development and job training initiatives. 

Brownfields Pilots are Encouraging Redevelopment 

The Brownfields Assessment Pilots form a major component of the Brownfields 
Action Agenda. Chosen through a competitive process, these pilots are helping com- 
munities articulate a reuse strategy that demonstrates model opportunities to orga- 
nize public and private sector support, leverage financing, while actively dem- 
onstrating the economic and environmental benefits of reclaiming brownfield con- 
taminated sites. The Brownfield pilots will develop information and strategies that 
promote a unified approach to site assessment, environmental cleanup, and redevel- 
opment. In addition, these pilots are providing opportunities to stimulate jobs and 
economic activity. EPA exceeded its early commitment to fund at least 50 pilots by 
actually funding 76 pilots at up to $200,000 each by the end of 1996. And, just this 
month, the Administrator announced the addition of two more pilots, bringing the 
total to 78. These 2-year pilots are intended to generate further interest in 
Brownfields redevelopment across the country. Many different communities are par- 
ticipating, ranging from small towns to large cities. Stakeholders tell the Agency 
that Brownfields redevelopment activities could not have occurred in the absence of 
EPA efforts. 

Brownfields Partnerships Build Future Solutions 

The Brownfields Initiative is clearly about partnerships — with other Federal, 
State, and local agencies, and a diverse array of stakeholders. The EPA has under- 
taken partnership efforts with individual States as well as through broad organiza- 
tional structures like the Association of State and Territorial Solid Waste Manage- 
ment Officials (ASTSWMO), the National Governors Association (NGA), and the Na- 
tional Association of State Development Agencies (NASDA). Federal partnerships 
have been fostered, in particular, through Memoranda of Understanding (MOUs). 
EPA has signed MOUs with the Economic Development Administration of the De- 
partment of Commerce, the Departments of Labor, Housing and Urban Develop- 
ment, and Interior. EPA is working with the Agency for Toxic Substances and Dis- 
ease Registry and county health officials to address the health concerns of 
brownfields communities. EPA also forged working relationships with a vast spec- 
trum of other stakeholders, including the Mortgage Bankers Association of America, 
the Irvine Foundation’s Center for Land Recycling, NASDA, ASTSWMO, Inter- 
national City/County Management Association (ICMA), to mention but a few. Other 
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outreach efforts include coordination of brownfields efforts with the Agency’s Com- 
mon Sense Initiative. 

Ultimately, it is the voice of the community that all brownfields stakeholders 
hear. The recently released report, Building A Brownfields Partnership from the 
Ground Up, by the National Association of Local Government Environmental Profes- 
sionals, February 13, 1997, presented the views of a network of local government 
brownfields leaders on the value of EPA’s brownfields programs and policies. The 
report calls local government leaders “a key link in the success of brownfields part- 
nerships, for it is the environmental, health, development and political leaders in 
our cities, counties and towns who can best build a brownfields partnership “from 
the ground up.” EPA has developed its brownfield capacity for outreach through 
each of its ten regions. Each region has a designated “Brownfields Coordinator” to 
assist and oversee the brownfields pilots and other actions under the Brownfields 
Initiative. We believe our Brownfields Coordinators are the most effective link to 
communities and form the linchpin of success under the Brownfields Action Agenda. 
In addition, EPA has assigned staff members to cities around the country (e.g., De- 
troit, Los Angeles, Dallas, East Palo Alto) through Intergovernmental Personnel As- 
signments (IPA) to further support brownfields activities. 

These partnerships and those that we will develop in the future represent new 
ways of doing business with communities. We are working hard to continue to im- 
prove communication and coordination among all stakeholders. In this regard, we 
are encouraged by the increasing linkage being made between brownfields redevel- 
opment and environmental justice. The National Environmental Justice Advisory 
Council (NEJAC) released its report, Environmental Justice, Urban Revitalization, 
and Brownfields: The Search for Authentic Signs of Hope.” in July of last year. Rec- 
ommendations from the NEJAC are the result of a series of public hearings held 
in five cities (Boston, MA; Philadelphia, PA; Detroit, MI; Oakland, CA; and Atlanta, 
GA). These recommendations will be used to address not only past mistakes of 
urban planning but also to benefit brownfields identification and redevelopment. 

Redevelopment Barriers — Addressing Liability Concerns 

The Agency also committed to addressing the threat of liability and other barriers 
impeding the cleanup and redevelopment of brownfields. Over the past year, EPA 
has announced a variety of guidance and initiatives that have had a positive impact 
among Brownfields stakeholders in terms of removing uncertainties often associated 
with brownfields properties. EPA is promoting redevelopment of brownfields prop- 
erties by protecting prospective purchasers, lenders, and property owners from the 
threat of Superfund liability. EPA’s “prospective purchaser” policy is stimulating the 
development of sites of Federal interest where parties otherwise may have been re- 
luctant to take action by clarifying (through agreements known as “prospective pur- 
chaser agreements” (PPAs) that bona fide prospective purchasers will not be respon- 
sible for cleaning up sites provided they do not further contribute to or worsen con- 
tamination. EPA issued new guidance in May 1995, which allowed the Agency 
greater flexibility in entering into such agreements. The new guidance expanded the 
universe of sites eligible for such agreements to include instances where there is a 
substantial benefit to the community in terms of cleanup, creation of jobs, or devel- 
opment of property. Of the 50 agreements to date, more than 50 percent have been 
reached since issuance of the May 1995 guidance. Environmental justice advocates 
see these agreements as providing a new flexibility that will assist the consideration 
of environmentally sustainable enterprises occupjdng former brownfields sites next 
to residential areas, or of converting past industrial properties to green spaces or 
non-polluting commercial operations. 

People owning property under which hazardous substances have migrated 
through groundwater also feared liability under the statute. EPA responded by an- 
nouncing that it will not take enforcement actions under the Comprehensive Envi- 
ronmental Response, Compensation, and Liability Act (CERCLA) against owners of 
property situated above contaminated groundwater, provided the property is not a 
source of contamination. Further, EPA also will consider providing protection to 
such property owners from third party lawsuits through a settlement that affords 
contribution protection. 

EPA has given reassurance to the lending industry and to governmental entities 
who acquire property involuntarily. EPA outlined in guidance what it considered ap- 
propriate actions a lender may undertake without becoming a liable party. In the 
104th Congress, EPA worked with concerned White House offices (including the 
Council on Environmental Quality and the National Economic Council) in a success- 
ful effort to gain legislation to clarify the liability of lenders and fiduciaries under 
CERCLA and other toxic waste laws. This reform, which was developed through a 
bipartisan effort involving this Committee and the Senate Banking Committee, re- 
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fleeted the principles of EPA’s own policy guidance as well as the approach Senator 
Lautenberg had developed for his earlier brownfields bill. The resulting proposal 
was incorporated into a broader banking reform bill enacted in the final days of the 
Congress as part of the continuing budget resolution. This change in the law will 
provide significant relief to banks and lending institutions, expand the availability 
of credit for small businesses, and greatly facilitate the assessment, cleanup, and 
redevelopment of brownfields sites. We were also pleased to have the support of the 
Bankers Roundtable, the American Bankers Association, and the Environmental De- 
fense fund in achieving this reform. 

EPA also is providing “comfort/status letters”, in appropriate circumstances to 
new owners, lenders, or developers to inform them of EPA’s intentions at the site. 
The Policy on the issuance of Comfort/Status Letters is designed to assist parties 
who seek to clean up and reuse brownfields. EPA often receives requests from par- 
ties for some level of “comfort” that if they purchase, develop, or operate on 
brownfield property, EPA will not pursue them for the costs to clean up any con- 
tamination resulting from the previous use. The policy contains four sample comfort/ 
status letters which address the most common inquiries for information that EPA 
receives regarding contaminated or potentially contaminated properties. The policy 
aims at using such “comfort” to where it may facilitate the cleanup and redevelop- 
ment of brownfields, where there is a realistic perception or probability of incurring 
Superfund liability, and where there is no other mechanism available to adequately 
address the party’s concerns. 

Finally, EPA believes that the removal of sites from the active Federal inventory, 
the Comprehensive Environmental Response, Compensation and Liability Informa- 
tion System (CERCLIS), is having positive repercussions for the Brownfields Initia- 
tive. To date, EPA has removed approximately 30,000 sites from CERCLIS, about 
75 percent of the Federal inventory. EPA expects to remove more than 1,000 addi- 
tional sites from CERCLIS per year over the next several years. The removal of 
these sites eliminates the stigma of potential contamination and fear of liability as- 
sociated with these sites, and allows stakeholders to focus on the future land use 
and redevelopment of such sites. 

Brownfields Job Development and Training 

Brownfields may be a consequence of industrial downsizing, relocation or bank- 
ruptcy. The loss of jobs may also result. Training members of brownfields commu- 
nities to fill potential jobs created as a result of cleanup and redevelopment efforts 
is a critical component of the Brownfields Initiative, particularly for groups rep- 
resenting dislocated workers, welfare recipients, or the chronically unemployed. 
EPA committed as an Agency to environmental workforce training programs in 
brownfields communities throughout the country. Efforts successfully underway in- 
clude the following: 

• Work with the Hazardous Materials Training and Research Institute to expand 
environmental training and curriculum development at community colleges located 
near brownfields pilots. Since 1995, three workshops for 40 colleges in or near 
Brownfields communities have been held. Of the colleges attending these work- 
shops, 13 have established credit and noncredit environmental programs, 13 have 
target dates for program startup, and 14 are collecting data and conducting labor 
market surveys to determine the need for and feasibility of starting a program. 

• Establishment of an environmental education and training center to provide 
comprehensive technician-level training with an emphasis on Superfund and Re- 
source Conservation and Recovery Act (RCRA)-related subjects with the Rio Hondo 
Community College District in Whittier, California. 

• A partnership with Cuyahoga Community College in Cleveland, Ohio, to de- 
velop training programs that increase cultural diversity in environmental employ- 
ment. 

• Working with the Department of Labor collaboration with EPA to leverage job 
training opportunities for Brownfields Pilot communities. 

• Working with the National Institute of Environmental Health Sciences (NIEHS) 
to ensure that Minority Worker Training grants overlap with Brownfields pilot com- 
munities. 

• Working to incorporate the Housing and Urban Development Department’s 
Step-up Apprenticeship Initiative with community jobs strategies for Brownfields. 

The Brownfields Initiative Today 

By mid-1996, EPA completed all of its commitments on the initial Action Agenda. 
It has become clear to us that the brownfields problem requires more interaction 
among all levels of government, the private sector and non-governmental organiza- 
tions. The need for continuation and expansion of the national brownfields response 
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was further buttressed by the recommendations of the President’s Council on Sus- 
tainable Development regarding the redevelopment of brownfields sites. To that end, 
EPA and more than 20 other Federal agencies established an Interagency Working 
group on Brownfields in July 1996. Our colleagues at HUD and the Department of 
Transportation (DOT), for example, play a critical role in brownfields redevelop- 
ment. Through our Working Group collaborations, we are planning ways to further 
identify, strengthen, and improve commitments to brownfields, while continuing ef- 
forts toward a comprehensive, community-based approach to clean up and redevel- 
opment of contaminated property. The new Brownfields Action Agenda for fiscal 
year 1997 and fiscal year 1998 is based on protecting human health and the envi- 
ronment, enhancing public participation in local decisionmaking, building safe and 
sustainable communities through public/private partnerships; and, recognizing that 
environmental protection can be the engine that drives economic redevelopment. 

EPA’s brownfields efforts this year will include the announcement of an additional 
25 Brownfields Assessment Demonstration Pilots (up to $200,000 each). The appli- 
cation deadline for award of these new pilots is now past and EPA is in the process 
of reviewing and evaluating the applications. Award announcements are expected 
by late March or April 1997. 

For the first time, EPA will be awarding funds for a new type of brownfields pilot. 
The $10 million Brownfields Revolving Loan Fund (BRLF) pilot program is designed 
to enable eligible States, cities, towns and counties, U.S. Territories, and Indian 
Tribes to capitalize revolving loan funds to safely cleanup and sustainably reuse 
brownfields. EPA’s goal is to select BRLF pilots that will serve as models for other 
communities across the Nation. Only entities that were awarded National or Re- 
gional Brownfields Assessment Demonstration Pilots as of September 30, 1995, will 
be eligible to apply to EPA’s BRLF pilot program. Therefore, up to 29 BRLF pilots 
may be awarded in fiscal year 1997. Fiscal year 1997 BRLF pilots will be funded 
at up to $350,000. The BRLF pilots will be awarded through a competitive process. 

EPA recognizes the important role that State environmental agencies have in en- 
couraging economic redevelopment of brownfields. EPA also plans to provide $10 
million, in fiscal year 1997, to encourage the development or enhancement of State 
programs that encourage private parties to voluntarily undertake early protective 
cleanups of less seriously contaminated sites, thus accelerating their cleanup and 
redevelopment. EPA recently issued a memorandum setting out an interim ap- 
proach for its relations with State voluntary cleanup programs. The memorandum 
includes criteria for State voluntary cleanup programs that are enabling EPA and 
the States to start negotiating a division of labor between EPA and the States in 
memoranda of agreement (MOAs) as well as ensuring protection of public health 
and the environment. EPA hosted a meeting here in Washington on February 27th 
to continue our dialog with stakeholders and to solicit their views on a variety of 
voluntary cleanup issues. We will use that input to develop principles and national 
guidance on State voluntary cleanup programs. Finally, EPA is pleased with the 
progress it has made in signing MOAs with States. Ten States have now signed 
MOAs with EPA regarding sites to be cleaned up under voluntary cleanup pro- 
grams. Both Rhode Island and Maryland have signed MOAs with EPA in the last 
few weeks. We are in the process of negotiating with 8 other States. 

Other elements for the fiscal year 1997 program include additional support for an 
expanded site assessment initiative as well as technical assistance to existing pilots 
and partnerships with other Federal agencies and nongovernmental organizations 
(NGO’s). 


KEY ELEMENTS OF BROWNFIELDS LEGISLATIVE REFORM 

The Brownfields Economic Redevelopment Initiative has achieved much initial 
success. The continuing value of the Brownfields Initiative is its evolution and 
promise for the future. To build upon these successful first steps and launch others, 
we must not lose sight of our overall goal to revitalize communities. Future efforts 
under the Brownfields Economic Redevelopment Initiative must be viewed as an im- 
portant component of any strategy for reform of Superfund. With the breadth and 
variety of activities and stakeholders converging on the brownfields issue, we have 
tried to establish a framework that articulates a complete and comprehensive 
brownfields program. It is against this framework that we will measure legislative 
proposals addressing brownfields. 

Address Full Range of Brownfields Reforms 
Brownfields reforms made under CERCLA should be codified, and should reaffirm 
use of the Superfund Trust Fund to address the full range of brownfield issues in- 
cluding: technical assistance funding for brownfields identification, assessment and 
reuse planning, cooperative agreement funding to capitalize revolving loan funds for 



55 


brownfields cleanup, support for State development of voluntary cleanup programs, 
liability protection to bona fide prospective purchasers, protection for innocent land- 
owners of contaminated property, support for mechanisms for partnering with Fed- 
eral, State, local and tribal governments and other non-governmental entities to ad- 
dress Brownfields, and support and long-term planning for fostering training and 
workforce development. 

By the end of fiscal year 1997, more than 100 communities will have received 
grants from EPA for brownfields assessment pilots. The United States Conference 
of Mayors has stated regarding the fiscal year 1998 budget which has just been pro- 
posed by the Administrator that the “budget reflects the fact that momentum for 
brownfields redevelopment, one of the mayors’ highest priorities, is building.” 

The Administration is also supportive of the continued growth of the State and 
Tribal regulated and voluntary programs which have greatly expanded the number 
of hazardous waste sites cleaned up to protect human health and the environment. 
More than 30 States have established voluntary cleanup programs to date. 

EPA has sought to integrate job training opportunities into brownfields cleanup 
and redevelopment and is supported in this endeavor by the President’s Environ- 
mental Initiative. Forging these vital links between jobs and environmental cleanup 
is both challenging and encouraging to us. Our pilots are providing specific exam- 
ples. In Bridgeport, Connecticut, one of EPA’s first pilot cities, a job summit was 
held as part of its public outreach strategy. The pilot in Cleveland, Ohio is now 
home to several new businesses which have provided almost 200 new jobs. And, in 
Baltimore at the former American Smelting and Refining Company (ASARCO) site, 
old buildings are being razed, and 350,000 of the 760,000 square foot complex is 
being renovated. Currently there are 200 construction workers employed on the 
property. Additionally, it is expected that more than 180 permanent jobs will be in 
place over the next 3 years. 

EPA primarily supports the job training and workforce development aspect of the 
Brownfields Initiative with non-Superfund general appropriations. Section 311(a) of 
CERCLA provides limited authority for training and continuing education within 
the context of hazardous substance basic research. As part of a comprehensive strat- 
egy for brownfields, we are also examining ways to address these statutory limita- 
tions. 

Presidential Initiatives 

Support Brownfields Tax Incentive 

Innovative approaches and solutions to the problems faced by communities are 
manifested in every aspect of brownfields. Innovative financing efforts are no excep- 
tion. The Eederal Government can help level the economic playing field between 
brownfields and greenfield sites. Last year, in his 1996 State of the Union address. 
President Clinton proposed a Brownfields teix incentive. Senators Moseley-Braun, 
Lieberman, Abraham and others have introduced this proposal in the Senate 
(S. 235). (A companion bill, H.R. 505, has been introduced in the House by Con- 
gressman Rangel). We support this proposal and believe it is an essential element 
of a complete and comprehensive brownfields program. Under the proposed 
Brownfields tax incentive, environmental cleanup costs for properties in designated 
areas would be fully deductible in the year in which they are incurred, rather than 
capitalized. This incentive would reduce the capital cost for these types of invest- 
ments by more than one half. 

The proposed teix incentive would be applicable to properties that meet specified 
land use, contamination, and geographic requirements. To satisfy the land use re- 
quirement, the property must be held by the teixpayer incurring the eligible ex- 
penses for use in a trade or business or for the production of income, or the property 
must be properly included in the taxpayer’s inventory. To satisfy the contamination 
requirement, hazardous substances must be presenf or potentially present on the 
property. To meet the geographic requirement, the property must be located in one 
of the following areas: EPA Brownfields pilot areas designated prior to February 1, 
1997; census tracts where 20 percent or more of the population is below the poverty 
level; census tracts that have a population under 2,000, have 75 percent or more 
land zoned for industrial or commercial use, and are adjacent to one or more census 
tracts with a poverty rate of 20 percent or more; and Empowerment Zones and En- 
terprise Communities (both existing and those that would be designated in the sec- 
ond round proposed in the President’s fiscal year 1998 budget). Both rural and 
urban sites would qualify for the proposed incentive. Sites on EPA’s National Prior- 
ities List would be excluded. 
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Support Environmental Initiative 

Last August, the Clinton Administration announced an Environmental Initiative 
which supported the significant expansion of the Brownfields program. We estimate 
that with the expansion of the Brownfields Assessment Pilots and the BRLF Pilots, 
a total of 300 cities/pilots can be reached resulting in cleanup at many thousands 
of brownfields sites over the next 4 years. In addition, the Initiative called for addi- 
tional support for State Voluntary Cleanup infrastructure and brownfields related 
job training efforts. Many of these proposals are reflected in the President’s Budget 
for fiscal year 1998. 

The Environmental Initiative also supported an expansion of HUD’s Economic De- 
velopment Initiative (EDI) grants and use of HUD section 108 loan guarantees to 
leverage brownfields redevelopment funds. 

EPA urges the Committee to support these components of the President’s Budget 
as we work together on other statutory changes that will not only enhance our abil- 
ity to implement these proposals, but also enable us to forge stronger partnerships 
with States, local governments, communities, and private interests and successfully 
accelerate brownfields revitalization. 

CONCERNS WITH S. 8 

The Administration supports brownfields legislation within the context of 
Superfund legislative reform. We are supportive of legislation which continues the 
progress made under the EPA’s administrative reforms and which also addresses 
brownfields itself in a comprehensive manner. 

EPA is very encouraged to see substantial Brownfields provisions, as well as vol- 
untary cleanup program provisions, within S. 8. The bill authorizes EPA to issue 
grants for assessment and to capitalize revolving loan funds, although the details 
are of some concern to us. The provision which exempts “bona fide” prospective pur- 
chasers from CERCLA liability and the requirements that must be met to assert 
an innocent landholder defense are also valuable additions to our authority. As with 
other aspects of S. 8, however, we are concerned that the brownfields provisions 
would erode protection of human health and the environment. 

Voluntary Cleanup Program Concerns 

The Administration is opposed to provisions in S. 8 regarding voluntary cleanup 
that would eliminate the authority of EPA and other Federal agencies to respond 
to releases of hazardous substances whenever a State remedial action plan has been 
prepared, whether under a voluntary response program, or any other State program. 
Under S. 8, the mere existence of such a cleanup plan eliminates any Federal au- 
thority to respond to a release or threatened release of hazardous substances — even 
where there may be an imminent and substantial endangerment to human health 
and the environment. This compromise of public protection is alarming. The provi- 
sions of S. 8 could leave us powerless to respond to immediate threats from the 
worst toxic waste sites (VRPs are given authority to clean up NPL sites) even where 
the State’s VRP program lacks the resources and expertise to “qualify” under the 
provisions of S. 8. 

Though S. 8 provides the elements for “qualifying” State voluntary cleanup pro- 
grams, these elements are not used to make funding decisions. A State is required 
to merely notify EPA of its “intent to establish a qualifying State voluntary response 
program “to receive funding. Funding for States is provided at $25 million per fiscal 
year. While S. 8 identifies elements for a “qualifying” State Voluntary Response Pro- 
gram (VRP), these provisions do not preclude a private party from cleaning up a 
site, including an NPL site, pursuant to a State VRP that does not meet, or intend 
to meet, the “qualifying” elements. Under this bill, States without a “qualifying” 
program may authorize such cleanups so long as they do not request or receive tech- 
nical or other assistance, including funding from EPA. 

In addition, the level of community involvement provided by S. 8 is questionable. 
The bill limits the community to an “adequate opportunity” for public involvement 
and does not guarantee participation in all levels of the cleanup process or deter- 
minations regarding end uses of the property. Finally, the preclusion of all private 
and citizen suits belies the apparent commitment in S. 8 to strengthen community 
participation. 

As mentioned, EPA is already developing MOAs with concerned States to ensure 
that its response authorities complement and encourage rather than duplicate or 
discourage, voluntary cleanups. This approach, we believe, strikes the right balance 
between Federal and State programs while continuing to provide the needed protec- 
tion of public health and the environment for our communities. 
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Brownfields Characterization and Assessment Grants Do Not Include States 

One of the major concerns with S. 8’s Brownfields characterization grants provi- 
sion is the exclusion of States from the list of eligible recipients. EPA’s experience 
with the Brownfields Pilot Program has taught us that in many cases, where small 
communities are involved it may make more sense and be more efficient to provide 
the grants directly to States. Six brownfields pilots have been awarded directly to 
States. We are also finding that the availability of pilots at this level of government 
can increase awareness of and involvement in the program. 

Additionally, the limitation on funding of $100,000 per year for these grants may 
restrict and inhibit the grant recipient from efficiently managing and benefiting 
from the grant itself. Under the current brownfields program, EPA does not limit 
funding or proscribe activities on a site-specific basis. Rather, EPA pilot funds are 
awarded to State, Tribal, and municipal governments, which then determine, based 
on their own priorities and resources, activities and allocations among different 
brownfields sites. 

Another concern is found in the definition of Brownfields. S. 8 improperly excludes 
sites where removals have occurred, or are planned to occur, and sites deleted from 
the NPL with “No Action” RODs. These sites may be appropriate candidates for re- 
development. In addition, EPA has first-hand experience with prospective purchaser 
redevelopment of these properties. 

Finally, we are concerned that the application for a characterization pilot would 
require information which may not be available until after the Brownfields process 
has been completed. Inventor 3 dng sites and casting economic projections have been, 
in our experience, within the range of activities for which the pilot is being awarded 
in the first place. Thus, the pilot applicant may find itself in the proverbial “catch- 
22” situation — unable to complete the application to do the very thing that should 
be done under the pilot. 


S. 18 

Before concluding my discussion this morning, I would like to mention S. 18, The 
Brownfields and Environmental Cleanup Act of 1997, introduced by Senator Lauten- 
berg (and Senators Baucus, Reid, Moynihan, Graham, Boxer, Wyden, Levin, 
Torricelli, Breaux, and Kennedy). This bill addresses many of the barriers that are 
preventing the cleanup and economic development of brownfields. It promotes many 
of the brownfields cleanup and economic development goals shared by the Clinton 
Administration and builds upon many of the lessons learned by EPA over the past 
3 years as the Agency developed and implemented its Brownfields Economic Rede- 
velopment Initiative. The bill authorizes EPA to issue grants to State and local gov- 
ernments to inventory and assess brownfields sites as well as providing grants for 
States and local governments to capitalize revolving loan funds for the cleanup and 
economic redevelopment of brownfields sites. Other provisions of the bill which cap- 
ture important elements of the existing program include those referring to prospec- 
tive purchasers and innocent landowners. They are important tools that will encour- 
age lending and investment institutions to fund brownfields redevelopment. I would 
add, however, that we do see some drafting problems with the bill and have been 
assured by Senator Lautenberg that his staff will work with us to address those con- 
cerns. Our most significant concern is the inadequate level of funding provided in 
this bill to support brownfields activities. 

CONCLUSION 

EPA’s Brownfields Economic Redevelopment Initiative represents an innovative 
approach to environmental protection while bringing the focus of that protection di- 
rectly to communities. It has spurred environmental cleanup, reduced neighborhood 
blight, generated teix revenues, and created jobs and in so doing it has helped to 
stabilize and enrich communities. Through this Initiative we have identified innova- 
tive ways to address the brownfields problem in the United States, which will assist 
us during the discussion of legislative reform. 

The Clinton Administration believes that a comprehensive approach to 
brownfields legislative reform would include support for all the existing elements of 
the current program, as well as the brownfields tax incentive. We believe that 
brownfields legislative reform should be addressed within the context of responsible 
legislative reform of the Superfund statute. The Administration is fully committed 
to participating in that process and to seeing that responsible reform of the 
Superfund law is the proud legacy of the 105th Congress. 

Mr. Chairman, thank you for this opportunity to address the Committee, would 
be pleased to answer any questions you or the other Members may have. 
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Responses of Timothy Fields, Jr., EPA, to Additional Questions from 

Senator Smith 

Question 1. In your testimony, you site GAO figures of 450,000 brownfield sites 
in the United States. Do you have any opinion about the accuracy of these figures? 
Does EPA have the financial and personnel resources to oversee this many clean- 
ups? 

Response. The number of brownfields sites has not been determined. The June 
1996 GAO/RCED-95-172 estimated 460,000 contaminated commercial and indus- 
trial sites across the country. The GAO report also states that “the precise mag- 
nitude and severity of brownfields is unknown because there is no national inven- 
tory.” The EPA’s fiscal year 1997 budget for brownfields is $36.7 million. The fiscal 
year 1997 Superfund budget is, in total, $1.3 billion. Eor a comparatively small in- 
vestment, the Brownfields Economic Redevelopment Initiative is seeing positive re- 
sults among its pilot recipients, encouraging others to take steps toward brownfields 
redevelopment, and producing results of national replicability. 

The success of the Brownfields Assessment Demonstration Pilots, in particular, 
will encourage others to take steps toward brownfields redevelopment, too. Stake- 
holders tell the Agency that brownfields redevelopment activities could not have oc- 
curred in the absence of EPA efforts. Institutions such as the Bank of America, the 
National Community Reinvestment Coalition and others attribute new interest and 
enthusiasm for brownfields redevelopment directly to EPA’s policies and efforts to 
focus attention on the issue. The need for continuation and expansion of the na- 
tional brownfields response was further buttressed by the recommendations of the 
President’s Council on Sustainable Development regarding the redevelopment of 
brownfields sites. To that end, EPA and other Federal agencies established an Inter- 
agency Working group on Brownfields in July 1996. This Working Group began 
drafting a national plan to guide future work on brownfields. The purpose of this 
effort is to continue to strengthen and improve upon the commitments made ini- 
tially while continuing efforts toward a comprehensive, community-based approach 
to cleanup and redevelopment of contaminated property. 

As the report Building A Brownfields Partnership from the Ground Up, by the 
National Association of Local Government Environmental Professionals, February 
13, 1997, stated: 

The EPA Brownfields Action Agenda represents a new generation of partner- 
ship between the Eederal Government and local communities. Since EPA Ad- 
ministrator Carol Browner’s announcement of the Brownfields Action Agenda in 
January, 1995, the Agency has successfully promoted a national message about 
the value of brownfields renewal, launched nearly 100 pilot projects and suc- 
cessfully implemented policies for the clarification of liability, job training and 
development, and Eederal/local partnerships and outreach. These EPA efforts 
have helped spur genuine results in communities across the Nation. 

EPA does not intend to fund or oversee the cleanup of all brownfields properties. 
EPA has not taken the position that overseeing the cleanup and redevelopment of 
brownfields properties is solely a Eederal responsibility. Rather, EPA has taken a 
creative approach to effectively leverage Federal, State, local government and pri- 
vate resources, including State and local government capacity building, to encourage 
brownfields cleanup and redevelopment. 

Question 2. In your testimony, you make note that States should also be eligible 
recipients of brownfields characterization grants. We have heard from local govern- 
ments who oppose State control over these funds. Is there a disagreement between 
the States and local governments over who should be the appropriate recipients of 
this funding? 

Response. EPA believes States should be eligible recipients of both brownfields 
“characterization” grants and grants to capitalize revolving loan funds for the clean- 
up of brownfields sites. This is particularly true in those circumstances where local 
communities are unable to manage grants due to a lack of resources, personnel, ex- 
perience or other management capability. In such circumstances, limitations on 
State eligibility may deprive some communities of the benefits of a grant. Since 
1996, EPA has awarded “Brownfields Assessment Demonstration Pilots”, under co- 
operative agreements, to States, cities, towns, counties, and Tribes. These Pilots, 
each funded up to $200,000 over a 2-year period, are designed to support creative 
explorations and demonstrations of brownfields solutions. The Pilots are intended 
to provide EPA, States, Tribes, municipalities, and communities with useful infor- 
mation and strategies as they continue to seek new methods to promote a unified 
approach to site assessment, environmental cleanup, and redevelopment. States and 
other eligible entities are invited to apply for pilot grants. Pilot applications are re- 
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quired. To date, 78 Brownfields Assessment Demonstration pilots have been award- 
ed. In fiscal year 1997, EPA expects to fund 25 new National Brownfield pilots on 
the basis of a competitive application process. 

The Brownfields Assessment Pilot applicants were required to address the follow- 
ing criteria: 

1. Problem Statement and Needs Assessment 

— Effect of Brownfields on your Community or Communities 
— Value Added by Federal Support 

2. Community-Based Planning and Involvement 
— Existing Local Commitment 

— Community Involvement Plan 
— Environmental Justice Plan 

3. Implementation Planning 

— Appropriate Authority and Government Support 
— Environmental Site Assessment Plan 
— Proposed Cleanup Funding Mechanisms 
— Flow of Ownership Plan 

4. Long-Term Benefits and Sustainability 
— National Replicability 

— Measures of Success 

The Application Guidelines for Brownfields Assessment Demonstration Pilots (Oc- 
tober 1996, EPA 500-F-96-067) state that while group applications are encouraged, 
a single legal recipient must be designated. Moreover, as mentioned, local govern- 
mental entities must provide documented evidence of support from State and local 
environmental, economic development, and health agencies. In addition, the applica- 
tion must describe the legal authority — State or municipal Superfund or voluntary 
action/cleanup programs or other local. State, Territorial, or Tribal regulatory pro- 
grams available for identifying, assessing, and remediating brownfields. EPA 
strongly encourages States and municipalities to work together to identify and im- 
prove brownfields strategies. EPA also encourages municipalities to use existing 
tools such as State voluntary cleanup programs to enhance their Brownfields efforts. 
EPA encourages State-wide applications to be community specific. State-wide pro- 
posals that offer tangible cleanup and redevelopment success stories within the 2- 
year time-frame of the awards will be considered; however, proposals that specify 
the target location of these activities are stronger proposals than those that do not. 
To date, 6 State pilots have been awarded. 

Question 3. I know that a number of individuals at the EPA, including Adminis- 
trator Browner, have frequently stated that Superfund is not the same program it 
was 6 or 10 years ago? Given the significantly improved ability and sophistication 
of the State hazardous waste cleanup programs, isn’t it fair to say that the State 
programs aren’t the same that they were 5 or 10 years ago? 

Response. Yes, EPA agrees State programs have changed over the past few years. 
The vast majority of States (See table V-2, page 62, December 1996 50-State Study) 
have followed the Federal lead and established hazardous waste cleanup programs 
in order to address sites not covered by the Federal program. These programs vary 
by their age, and breadth and depth. For many States, as with the Federal program, 
experience and maturity have resulted in an increased number of cleanups taking 
place and being completed. So too, both Federal and State programs are succeeding 
in getting responsible parties to clean up sites. The States are not, of course, uni- 
form in their authority, resources (both cleanup ends and personnel), success or ac- 
complishment. A study is presently being conducted by the GAO that will focus on, 
in particular. State voluntary cleanup programs which supplement the enforcement- 
based State cleanup programs. (A copy of the EPA 1995 “Analysis of State 
Superfund Programs” is provided.) 

Question 4. We have previously heard comments alluding to the fact that while 
some States may have the technical sophistication to address brownfield and vol- 
untary cleanups, others do not? Do you agree with this assertion? If so, would you 
please provide the committee a specific list of every State you believe does not have 
the ability to conduct voluntary cleanup programs and the reasons why? 

Response. EPA believes State voluntary cleanup programs currently vary. Not all 
States possess the same capability, resources, personnel, nor have they all achieved 
the same level of success. 'There are approximately 37 State voluntary cleanup pro- 
grams. The agency has not evaluated each of these State voluntary cleanup pro- 
grams to determine how many would appropriately address brownfields sites. (A 
GAO study is currently underway to evaluate State voluntary cleanup programs). 
Several years ago. Regions began evaluating a limited number of State voluntary 
cleanup programs to determine their capabilities, adequacy and appropriate State/ 
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EPA roles with respect to sites addressed under these programs. From these efforts, 
EPA Regions entered into Memoranda of Agreement with 10 States regarding vol- 
untary cleanup programs. In addition, in order to facilitate discussions between EPA 
and States on these issues, on November 14, 1996, EPA issued its “Interim Ap- 
proach for Regional Relations with State Voluntary Cleanup Programs” which sets 
out some basic criteria for EPA Regions to consider when entering into MOAs with 
States. Since its issuance, Rhode Island and Maryland signed MOAs with EPA and 
are included among the 10 States mentioned. Discussions are now underway with 
8 other States. 

EPA believes the promotion of effective State voluntary cleanup programs will 
provide an integral tool to converting a significant portion of the brownfields sites 
in this country into areas that offer the public both protection of their health and 
environment, and sustainable reuse of these sites. Voluntary cleanups can benefit 
the public by reducing risk posed by releases of hazardous substances, and by facili- 
tating the beneficial reuse of brownfields sites. To accomplish this however, it is im- 
perative that Federal, State and local governments works together to define com- 
plementary government roles that are focussed on restoring brownfields properties 
to beneficial reuse. 


Responses of Timothy Fields, Jr., EPA, to Additional Questions from 

Senator Chafee 

Question 1. I understand that EPA has not finalized the final State Voluntary 
Cleanup program guidance and that a major point of contention is the universe of 
sites to be covered under these agreements. I would like to ask you about the treat- 
ment of so-called National Priority List caliber sites — those sites that score above 
the 28.5 hazard ranking system threshold for listing on the NPL. In my own State, 
the Rhode Island DEM informs me that there are over 200 sites have been pre- 
scored above 28.5. Some of these sites may have significant redevelopment potential. 
Do you believe the Rhode Island Voluntary Cleanup Program should not be allowed 
to address these sites? 

Response. The decision regarding the scope of sites covered by an MOA concerning 
State voluntary cleanup programs is a complex issue that the Agency has not yet 
resolved. Under consideration are issues such as the level of cleanup and public par- 
ticipation, the State preparedness to assume costs and responsibilities, and appro- 
priate State/Federal roles with respect to clean up and enforcement. 

EPA will continue to seek comment from affected stakeholders prior to finalizing 
guidance that addresses the scope of sites to be included within an MOA on State 
voluntary cleanup programs. EPA and the Rhode Island DEM have discussed their 
respective approaches to addressing sites, and their respective resources, and have 
negotiated an MOA that excludes sites referred for evaluation pursuant to the 
CERCLA Hazard Ranking System (HRS). By entering this agreement, EPA and 
Rhode Island DEM believe they are expediting the assessment and cleanup of con- 
taminated property and are facilitating the return of such property to productive 
use. 

Question 2. If EPA does not decide to include NPL-caliber sites in these agree- 
ments, would it be EPA’s intent to list these sites on the NPL? 

Response. EPA may not list all NPL-caliber sites on the NPL. However, each site 
would require individual evaluation. Occasionally, sites initially screened and 
ranked above 28.5 may not require NPL listing based upon subsequent evaluation. 
EPA has issued guidance as to what constitutes “NPL-caliber sites” in its October 
12, 1993 OSWER Directive 9320.2-07A, entitled “Additional Guidance on ‘Worst 
Sites’ and ‘NPL-Caliber Sites’ to Assist in SACM (Superfund Accelerated Cleanup 
Model) Implementation.” In addition, the fact sheet “Assessing Sites Under SACM — 
Interim Guidance” (OSWER Directive 9203-1-051, Vol. 1 No. 4 December 1992) of- 
fers examples of NPL-caliber sites. Those examples include sites where: 

• Public drinking water supplies are contaminated with a hazardous substance 

• Private wells are contaminated with a hazardous substance above a health- 
based benchmark 

• Soils on school, day care center, or residential properties are contaminated by 
a hazardous substance above background levels 

• A hazardous substance is detected above background in an offsite air release 
in a populated area 

• A highly toxic substance known to bioaccumulate (e.g., PCBs, mercury, dioxin, 
PAHs) is discharged into surface waters 
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• Sensitive environments (e.g., critical habitats for endangered species) are con- 
taminated with a hazardous substance above background levels 

EPA recognizes that some percentage of sites that have the characteristics de- 
scribed above, will, upon site-specific review, not score for proposal on the National 
Priorities List (NPL), due to the small number of targets, small waste quantity, etc. 
Thus, it is difficult to draw a clear line between sites that will be listed on the NPL 
and sites that will not be on the NPL for programmatic purposes, i. e., without site- 
specific review. In general terms, EPA guidance states that sites where significant 
human exposures to hazardous substances have been documented or where sensitive 
environments have become contaminated should be considered NPL-caliber sites. 

Finally, CERCLA and its regulations, particularly the National Contingency Plan 
(NCP), contain certain provisions concerning sites on the NPL. For example, under 
the NCP, the Superfund cannot be used to pay for remedial actions at non-NPL 
sites. (See 40 CFR 300.425.) CERCLA and its regulations set out certain site clean- 
up requirements and provide for public comment on proposed remedies at NPL sites 
(see CERCLA 121 and the NCP); thus, consistent with these requirements. Federal 
remedial actions, which are usually taken at NPL sites, must: be “protective of 
human health and the environment,” utilize “permanent solutions and alternative 
treatment technologies or resource recovery technologies to the maximum extent 
practicable,” be “cost-effective,” attain applicable and relevant and appropriate re- 
quirements (ARARs) and provide for meaningful public participation. CERCLA and 
its regulations also provide funding for technical assistance grants (TAG) to certain 
parties to help ensure meaningful community involvement at sites on the NPL. 
These resources and opportunities are important to many stakeholders who live 
near sites. 

Question 3. In November 1996, you issued interim guidance which sets out the 
criteria EPA plans to use to evaluate the adequacy of State Voluntary Cleanup pro- 
grams when negotiating Memoranda of Agreement with States. Under such agree- 
ments, EPA would not plan to take any action at sites under a voluntary cleanup 
action, except in cases of imminent and substantial endangerment. I have a number 
of questions regarding this guidance. 

a. Under the guidance, having an MOA does not constitute a release from 
Superfund liability. Does this mean that volunteers could still face future require- 
ments for removal or remedial action even after they have cleaned up a site under 
a State program? 

Response. As the Interim Approach for Regional Relations with State Voluntary 
Cleanup Programs states “generally EPA does not anticipate taking removal or re- 
medial action at sites involved in this Voluntary Cleanup Program unless EPA de- 
termines that there may be an imminent and substantial endangerment to public 
health, welfare, or the environment.” Should such imminent and substantial 
endangerment occur, EPA would take appropriate action in compliance with 
CERCLA. 

b. If volunteers still face liability under an MOA, what does the MOA really pro- 
vide to volunteers? 

Response. The MOA is a work planning tool for Regions and States. It defines re- 
spective roles and responsibilities within the current law. The MOA provides volun- 
teers information about how EPA and a State are coordinating their efforts to ad- 
dress sites in a complementary manner. 

EPA believes that the ten Memoranda of Agreement between States and the 
Agency concerning voluntary cleanup programs offer private parties (volunteers) 
some comfort that subsequent Federal action under CERCLA will not be taken ex- 
cept under limited conditions, such as imminent and substantial endangerment to 
the public health, welfare, or the environment as the Interim Approach for Regional 
Relations with State Voluntary Cleanup Programs states “generally EPA does not 
anticipate taking removal or remedial action at sites involved in this Voluntary 
Cleanup Program unless EPA determines that there may be an imminent and sub- 
stantial endangerment to public health, welfare, or the environment.” 

c. What has been the States’ and State associations’ response to this guidance? 

Response. EPA has entered into MOAs with ten States — Minnesota, Illinois, Indi- 
ana, Wisconsin, Texas, Colorado, Michigan, Missouri, Rhode Island and Maryland. 
EPA does not believe that the November 14, 1996, Interim Approach has slowed the 
pace of MOAs. Since November, two States, Rhode Island and Maryland, have 
signed MOAs and eight other MOAs are now in negotiation. 

The decision regarding the scope of sites covered by an MOA concerning State vol- 
untary cleanup programs is a complex issue that the Agency has not yet resolved. 
Under consideration are issues such as the level of cleanup and public participation, 
the State preparedness to assume costs and responsibilities, and appropriate State/ 
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Federal roles with respect to clean up and enforcement. EPA will continue to seek 
comment from affected stakeholders prior to finalizing guidance that addresses the 
scope of sites to he included within an MOA on State voluntary cleanup programs. 

In addition, as further background on this matter, this was one of the Superfund 
reforms announced in February 1996. In March 1995, EPA invited States, as co-im- 
plementers of the Superfund program, to work with it in investigating the feasibility 
of developing National guidance concerning State voluntary cleanup programs. Rep- 
resentatives from five States (California, Pennsylvania, Tennessee, Minnesota, New 
Jersey) agreed to participate with EPA and U.S. Department of Justice (DOJ) on 
a workgroup tasked with drafting guidance that would then be recommended to sen- 
ior EPA management for concurrence and release as final guidance. The workgroup 
developed draft guidance in October 1995, which included the six criteria outlined 
in the November 14, 1996 interim approach memo. 

Senior EPA management discussed further Federal Government comments on the 
October 1995 draft guidance with the States, primarily those States on the 
ASTSWMO Voluntary Cleanup Task Force, from November 1995 through August 
1996 via teleconferences and meetings. By August 1996, EPA believed that States 
had clearly stated their position. Furthermore, EPA wanted to seek public comment 
from other interested stakeholders. In the meantime, at least ten States had ex- 
pressed to their EPA Regions interest in negotiating MOAs. In order to keep these 
negotiations on track, EPA senior management decided to issue the November 14, 
1996 interim approach memo to its Regional Superfund Policy Managers. The issu- 
ance of the interim approach was needed to prevent further delays in negotiating 
MOAs with individual States. 

d. You set out six criteria State Voluntary Cleanup programs needed to meet or 
obtain an MOA including: (1) providing for meaningful levels of community involve- 
ment; (2) using protective cleanup requirements; (3) having adequate resources; (4) 
ensuring the completion of cleanups; (5) overseeing cleanups; and (6) taking enforce- 
ment action if necessary. Do you think most States will meet the criteria you set 
out in the guidance? 

Response. EPA believes that the goal of promoting effective State voluntary clean- 
up programs is an important issue. As EPA negotiates Memoranda of Agreement 
(MOAs) with States, EPA will evaluate State programs against the criteria and spe- 
cific enforcement language contained in the November 14, 1996, memorandum enti- 
tled “Interim Approaches for Regional Relations with State Voluntary Cleanup Pro- 
grams” until such time as other voluntary cleanup program guidance is finalized. 

To enhance and develop State voluntary cleanup programs, EPA will be providing 
States with technical and financial assistance ($10M in fiscal year 1997). 

Question 4. I understand 8 States signed MOAs with EPA before the Interim 
Guidance was issued. I have some questions about these States experiences. 

a. Did these States receive any kind of release from Superfund liability? 

Response. MOAs do not constitute a release from liability under CERCLA. How- 
ever, they do provide comfort language as to EPA’s general intentions to conduct 
a response action and the conditions under which EPA might consider doing so. 

b. Have these States told you whether the MOA has helped them in any way? 

Response. EPA is actively pursuing initiatives to encourage the development and 

use of strong State voluntary cleanup programs. Several States at the February 27, 
1997, stakeholder meeting expressed the belief that the MOAs helped to encourage 
private party cleanups. 

c. Are these States interested in additional releases from liability, such as those 
offered in S. 8? 

Response. EPA has not heard directly any States requesting “additional releases” 
to date. Moreover, releases are normally granted on a site-specific basis. 

Question 5. On page 14 of your testimony you talk about a stakeholder meeting 
on voluntary cleanups held last week. You state that “[w]e will use that input to 
develop voluntary and national guidance on State voluntary cleanup programs.” 

a. Is this meeting the last outreach effort to States before the guidance is final- 
ized? What was the result of that meeting? Do you believe all stakeholders, espe- 
cially States with mature Brownfields programs were represented; and how were 
the States selected. 

Response. The primary purpose of the EPA stakeholder meeting on voluntary 
cleanup programs held February 27, 1997, was to seek individual input from a di- 
verse group of stakeholder representatives as part of EPA’s deliberations, rather 
than to reach a consensus of the stakeholder participants. Once EPA has had an 
opportunity to consider the information that this meeting produces, we will publish 
the resulting draft guidance in the Federal Register for formal public comment. 
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The State representatives invited to the meeting included representatives from a 
geographically diverse group of States that represented an array of experience with 
voluntary cleanup programs. We invited States with relatively mature voluntary 
cleanup programs that address a large number and/or diverse type of sites, such as 
Minnesota, Texas, and New Jersey; States that have recently signed an MOA, such 
as Rhode Island; and. States that have recently enacted a brownfields law, such as 
Maryland. We also invited States who had experience in particular areas such as 
environmental justice issues found in the south and southwest part of the country, 
or whose voluntary cleanup law specified a more limited scope of sites to be ad- 
dressed under the voluntary cleanup program. In addition to States, we invited rep- 
resentatives from communities and community organizations, local governments 
such as mayors and county commissioners, economic development agencies, large 
and small industry, the business, banking and development community, environ- 
mental justice communities, environmental groups and citizens. 

b. Will the final guidance include a certain release from Superfund liability for 
States meeting the criteria than the interim guidance? 

Response. ERA is in the process of developing the voluntary cleanup guidance and 
will announce the contents of guidance upon its completion. No determination on 
the contents of that guidance have been made at this time. The draft guidance will 
be published in the Federal Register for comment. 

Question 6. On page 14 of your testimony, you discuss FY97 ERA funding for 
State voluntary cleanup programs. I have a number of questions on this topic. To 
date, how much of the FY97 $10 million appropriated for State voluntary cleanup 
programs have you distributed? 

a. When do you plan on distributing the money? What criteria do you plan on 
using to distribute this money and have you shared this criteria with the States/ 
State organizations? 

Response. The $10 million identified in the fiscal year 1997 Brownfields budget 
is for general capacity building by States to implement State VCRs. The funding will 
be distributed based solely on State need during fiscal year 1997. 

Acting Assistant Administrator Tim Fields (Office of Solid Waste and Emergency 
Response) committed to States that they would have the opportunity to provide indi- 
vidual State input concerning the criteria used to distribute ERA funding in support 
of State Voluntary Cleanup Rrogram (VCR) infrastructure. A draft paper entitled 
“Draft Approach for Regional Funding of State Voluntary Cleanup Programs” has 
been prepared and made available for review by States. Individual State comments 
are due on that draft document, March 20, 1997. 

ERA plans to assemble its Regional Brownfields and Core Program Coordinators 
in Washington, DC for a meeting in April 1997 to discuss the criteria and process 
for distributing the $10 million budgeted in FY97 for support of State VCRs. State 
representatives have been invited to attend the part of tbe meeting where criteria 
and quarterly reporting are discussed. It is not appropriate, however, for States to 
participate in any ERA discussion of ranking State proposals for funding should that 
prove necessary. 

b. Do you plan on distributing this money through your normal processes, i.e., al- 
locating a lump sum to each region and allowing the regions to negotiate with the 
individual States? 

Response. The $10 million identified in the fiscal year 1997 Brownfields budget 
is for general capacity building by States to implement State VCRs. The funding will 
be distributed to the Regions based solely on State need in developing or enhancing 
voluntary cleanup programs. The core program cooperative agreement vehicle will 
be the funding vehicle used to distribute the money to the States. For purposes of 
ERA Regional/State planning, ERA is preparing to discuss the distribution meth- 
odology in a meeting with its Regions. ERA HQ and Regional representatives will 
participate in a National Coordinators’ meeting in April 1997 for tbe purpose of allo- 
cating the first year of National resources ($10M in fiscal year 1997) specifically 
dedicated to the development and enhancement of State Voluntary Cleanup Rro- 
grams. The purpose of this National meeting is to communicate the need for Na- 
tional consistency in the allocation of VCR infrastructure funding. Regional Core 
Funding Coordinators and Brownfields Coordinators are encouraged to participate 
in this National meeting. At this time. States are being advised that each State 
should estimate its annual funding requests in support of its VCR at a level not to 
exceed $300,000. 

c. What role will headquarters play in this process? Do you realistically believe 
headquarters can evaluate State programs better than individual regions? 

Response. ERA headquarters’ role in the process of funding State voluntary clean- 
up programs infrastructures is to promote consistency among the Regions in the 
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areas of activities eligible for funding and quarterly reporting on the use of the 
funds. EPA HQ is using this meeting to guide up-front planning so that the Agency 
will be prepared to address future requests for information about voluntary cleanup 
programs. This planning will help EPA successfully implement the funding process 
in the out-years. EPA will evaluate whether a State voluntary program qualifies for 
funding based on its meeting, or plans to meet, the base-line criteria and specific 
enforcement language contained in the November 14, 1996, memorandum entitled 
“Interim Approaches for Regional Relations with State Voluntary Cleanup Pro- 
grams” until such time as other voluntary cleanup program guidance is finalized. 
EPA Headquarters and Regions are working to draft criteria and procedures that 
will be used to allocate the funds for voluntary cleanup programs. In the November 
14 interim approach, EPA identified six baseline criteria that we think are mini- 
mum elements that a voluntary cleanup program should contain. EPA may modify 
these criteria as agency discussions on issues surrounding the development and en- 
hancement of these programs continue. A draft set of criteria was provided to 
ASTSWMO to distribute to the States March 6, 1997. Comments are due to the 
Agency on March 20. 

EPA will request States to address how they meet, or plan to meet, these criteria 
in the context of their applications for either funding their efforts to develop vol- 
untary cleanup programs or their efforts to enhance existing voluntary cleanup pro- 
grams. State requests for funding voluntary cleanup programs may exceed the $10 
million available in fiscal year 1997. To prepare for that, EPA HQ and Regions are 
discussing ways to balance the needs of those States who are just starting a pro- 
gram versus those States that want to enhance an existing program. We want to 
reward those States who were forward-looking and innovative in establishing vol- 
untary cleanup programs at the same time we want to provide seed money to those 
States who need assistance in establishing voluntary cleanup programs. This is the 
type of issue that EPA HQ and Regions are now discussing and for which we are 
developing criteria. Funds will be awarded by the Regions through the existing core 
cooperative agreement mechanisms. 

d. Will States without an existing voluntary cleanup program receive preference 
over States with existing programs which desire program support funding? Will you 
require States to have signed Voluntary Cleanup MOAs to receive funding? 

Response. EPA HQ and Regions are discussing ways to balance the needs of those 
States who are just starting a program versus those States that want to enhance 
an existing program. We want to reward those States who were forward-looking and 
innovative in establishing voluntary cleanup programs at the same time we want 
to provide seed money to those States who need assistance in establishing voluntary 
cleanup programs. This is the type of issue that EPA HQ and Regions are now dis- 
cussing and for which we are developing criteria. 

MOAs will not be required to receive funding from EPA, nor will the presence of 
a signed MOA preclude a State from receiving funding. 

Question 7. Does EPA seek legislation allowing RCRA corrective actions to be ad- 
dressed under State brownfield or voluntary cleanup plans? Please explain why such 
a legislative fix is necessary, in light of EPA’s long-standing policy against listing 
on the NPL sites subject to RCRA corrective actions. (53 Fed. Reg. 51417 (Dec. 21, 
1968). 

Response. EPA believes the existing flexibility to use State brownfield or vol- 
untary cleanup programs at RCRA facilities under current law is appropriate; EPA 
is not seeking additional legislation in this area and does not support legislation 
that would grant prospective waivers of corrective action liability for RCRA sites 
that are cleaned up under these programs. Under current law, EPA and authorized 
States have the discretion to allow cleanup of RCRA corrective action sites under 
appropriate State brownfields or voluntary cleanup programs. EPA notes that the 
discretion to allow cleanup of RCRA facilities using State brownfield or voluntary 
cleanup programs does not affect the RCRA hazardous waste permit requirements 
to address corrective action section 3004(u) or RCRA enforcement authorities related 
to corrective action. However, allowing these sites to be handled under State 
brownfields and voluntary cleanup programs can affect the amount of corrective ac- 
tion needed in any given RCRA permit or enforcement order. For example, if part 
of a RCRA facility were appropriately cleaned up under a State brownfield or vol- 
untary cleanup program before a permit or order was issued, for the purposes of 
the permit or order for that facility, RCRA corrective action requirements should be 
considered fulfilled action for those areas addressed under the State brownfields or 
voluntary program. 

Question 8. (a) Please provide examples of sites where a State had lead cleanup 
authority under CERCLA; where a State responded to a hazardous substance re- 
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lease under its own authority; or where a State certified that a cleanup was com- 
plete and there was no need for further cleanup, in short, being handled or evalu- 
ated under State auspices, and where: a) a State requested that EPA assume the 
lead (e.g., as is happening at the Grand Street site in Hoboken, NJ); b) EPA as- 
sumed lead on its own — e.g., upon finding of imminent and substantial 
endangerment; or c) EPA assumed lead for another reason — e.g., upon finding that 
the State failed to obtain a cleanup using its own enforcement authority; or that 
the State-lead cleanup was failing to meet EPA standards for protectiveness. For 
these sites, please describe the mechanism used by the State to respond to or evalu- 
ate site conditions, and the mechanism which ushered in EPA involvement. In addi- 
tion, for each site, please indicate the cost of the EPA response, and whether EPA 
sought reimbursement of this amount from a PRP. 

Answer a. HOBOKEN, NEW JERSEY— Grand Street Mercury Site 

Background: Mercury vapor lamps were manufactured at this site during the 
1930’s. The 5-story building used for manufacturing was later used as a tool and 
die company. In the early 1990’s the owner of the tool and die company sold the 
building. Prior to that sale, the owner notified the New Jersey Department of Envi- 
ronmental Protection (NJDEP), as required pursuant to the State’s Environmental 
Cleanup Responsibility Act. (ECRA). 

Under ECRA, the tool and die company owner was required to conduct sampling 
and implement a cleanup plan for the building. This work by the owner was limited 
to sandblasting oil stained areas and removing an underground storage tank con- 
taining fuel oil. Upon completion of this voluntary cleanup action, the NJDEP is- 
sued an approval of negative declaration of ECRA. (Allows property to be sold.) 

In 1993, the building was sold to Grand Street Artist Partnership (GSAP). The 
building was renovated and converted into condominiums and artist studios. Sixteen 
families purchased condominiums or otherwise came to live in the building. 

Shortly after moving into these condominiums, a resident found elemental mer- 
cury dripping out of the ceiling. The NJDEP was contacted. NJDEP, in turn, con- 
tacted U.S. EPA. after air monitoring detected elevated levels of mercury. The State 
requested U.S. EPA take the lead at the site. EPA, the Agency for Toxic Substance 
and Disease Registry (ATSDR), the State and local health agencies conducted urine 
analysis on the residents of the building. Urine sample results indicated that mer- 
cury levels in some residents were five times safe levels. Elevated levels of ele- 
mental mercury can damage the central nervous system and in severe cases cause 
death. 

The Hoboken Department of Health ordered the residents to vacate the building. 
On January 4, 1996, EPA announced that it would provide temporary relocation as- 
sistance and study the extent of contamination in the building. Since the relocation 
of the residents, the site has been proposed for listing on the NPL and is undergoing 
extensive assessment. 

On December 23, 1996, the NJDEP rescinded its approval of the negative declara- 
tion under ECRA. 

Concerns Regarding Voluntary Cleanup and Proposed Legislation: Because the as- 
sessment conducted under ECRA was limited, the NJDEP was not aware of the ex- 
tensive, and potentially life-threatening, levels of mercury contamination on this 
site. It is for circumstances such as these, that EPA wishes to preserve its section 
104, 106, and 107 authorities. In most States, Voluntary Cleanup Programs are only 
2-3 years old, thus, extensive long-term monitoring history of VCP cleanups is not 
available. While the Agency does not expect to be called upon to exercise its author- 
ity, it is important to preserve them for unanticipated circumstances as Hoboken ex- 
emplifies. 

Answer b and c. EPA does not know of any specific examples. 

Question 9. Please indicate whether EPA seeks to retain an “overfiling” authority 
(i.e., an ability to take over responsibility for cleanup and enforcement at a site 
whether or not a State requests or concurs in EPA’s action.) 

Response. As the Interim Approach for Regional Relations with State Voluntary 
Cleanup Programs states “generally EPA does not anticipate taking removal or re- 
medial action at sites involved in this Voluntary Cleanup Program unless EPA de- 
termines that there may be an imminent and substantial endangerment to public 
health, welfare, or the environment.” This memoranda sets out the baseline criteria 
which EPA will employ until a permanent guidance document is issued. 

Question 10. (a) Does EPA believe that brownfields and/or voluntary cleanup pro- 
grams ought not to include NPL or NPL-caliber sites? (b) Does EPA believe that 
brownfields cleanups should meet NPL-caliber cleanup requirements? (c) Does EPA 
believe that liability relief (that is, assuming an acceptable scheme that contains a 
re-opener of sorts) is appropriate for lenders, developers, and innocent purchasers 
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of brownfields? Does EPA believe that brownfield site owners should he entitled to 
liahility relief? 

Answer a. The decision regarding the scope of sites covered by an MOA concern- 
ing State voluntary cleanup programs is a complex issue that the Agency has not 
yet resolved. Points under consideration include the following related to the level 
of cleanup and public participation, and the State preparedness to assume costs and 
responsibilities. CERCLA and its regulations, particularly the National Contingency 
Plan (NCP), contain certain provisions concerning sites on the NPL. For example, 
under the NCP, the Superfund cannot he used to pay for remedial actions at non- 
NPL sites. (See 40 CFR 300.426.) CERCLA and its regulations set out certain site 
cleanup requirements and provide for public comment on proposed remedies at NPL 
sites (see CERCLA 121 and the NCP); thus, consistent with these requirements. 
Federal remedial actions, which are usually taken at NPL sites, must: he “protective 
of human health and the environment,” utilize “permanent solutions and alternative 
treatment technologies or resource recovery technologies to the maximum extent 
practicable,” be “cost-effective,” attain applicable and relevant and appropriate re- 
quirements (ARARs) and provide for meaningful public participation. CERCLA and 
its regulations also provide funding for technical assistance grants (TAG) to certain 
parties to help ensure meaningful community involvement at sites on the NPL. 
These resources and opportunities are important to many stakeholders who live 
near sites. 

Thus, EPA plans to seek comment from affected stakeholders prior to finalizing 
guidance that addresses the scope of sites to he included within an MOA on State 
voluntary cleanup programs. In the meantime. Regions and individual States will 
discuss their respective approaches to addressing sites, and their respective re- 
sources, and negotiate whether it is appropriate to include NPL-caliher sites within 
the scope of an MOA for a specific State voluntary cleanup program. 

Answer h. EPA has made no determination on this issue. 

Answer c. Yes. As part of the Omnibus Consolidated Appropriations Bill for Fiscal 
Year 1997, signed hy the President on September 30, 1996, Congress enacted the 
“Asset Conservation, Lender Liability, and Deposit Insurance Protection Act of 
1996” (the “Act”). The Act supercedes EPA’s Policy on CERCLA Enforcement 
against Lenders and Government Agencies that Acquire Property Involuntarily. As 
part of the Omnibus Consolidated Appropriations Bill for Fiscal Year 1997, signed 
by the President on September 30, 1996, Congress enacted the Asset Conservation, 
Lender Liability, and Deposit Insurance Protection Act of 1996 (the “Act”). The Act 
includes lender and fiduciary liability amendments to CERCLA, amendments to the 
secured creditor exemption set forth in Subtitle I of RCRA, and validation of the 
portion of the CERCLA Lender Liability Rule that addresses involuntary acquisi- 
tions by government entities. These amendments made by the Act apply to all 
claims not finally adjudicated as of September 30, 1996, which include all cases that 
are in the process of being settled. 

While EPA’s Lender Liability policy outlined its use of enforcement discretion 
with respect to the pursuit of lenders and government entities who acquired con- 
taminated property involuntarily, that policy did not prevent third party contribu- 
tion claims against these entities. The “Act” now clearly outlines the circumstances 
under which these entities are protected against enforcement actions by the U.S. 
Government for CERCLA liability and for third party contribution claims arising 
under CERCLA. 

Finally, EPA is encouraged to see legislation which addresses “bona fide” prospec- 
tive purchasers from CERCLA liability and the requirements that must be met to 
assert an innocent landholder defense. The Agency has noted with approval the in- 
clusion of provisions on prospective purchasers and innocent landowners in S. 18. 

Question 11. Please describe the MO As into which EPA has entered regarding 
State voluntary cleanup programs. Are the terms of these uniform? Do they provide 
for releases of Federal liability? If so, how are those releases executed? Has your 
November 14, 1996, Interim guidance hastened or slowed execution of MOAs? 

Response. EPA has entered into MOAs with ten States — Minnesota, Illinois, Indi- 
ana, Wisconsin, Texas, Colorado, Michigan, Missouri, Rhode Island and Maryland. 
The terms of these programs are not uniform and instead have varying characteris- 
tics in terms of organization, funding, scope, level of cleanup required, controls, 
long-term monitoring, public participation, and assurance of relief from future State 
liability. These MOAs vary depending on the provisions of each State program. 

The MOA is a work planning tool for Regions and States. It defines respective 
roles and responsibilities within the current law. The MOA provides volunteers in- 
formation about how EPA and a State are coordinating their efforts to address sites 
in a complementary manner. 
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EPA believes that the ten Memoranda of Agreement between States and the 
Agency concerning voluntary cleanup programs offer private parties (volunteers) 
some comfort that subsequent Federal action under CERCLA will not be taken ex- 
cept under limited conditions, such as imminent and substantial endangerment to 
the public health, welfare, or the environment. As the Interim Approach for Re- 
gional Relations with State Voluntary Cleanup Programs states “generally EPA does 
not anticipate taking removal or remedial action at sites involved in this Voluntary 
Cleanup Program unless EPA determines that there may be an imminent and sub- 
stantial endangerment to public health, welfare, or the environment.” 

EPA does not believe that the November 14, 1996, Interim Approach has slowed 
the pace of MOAs. Since November, two States Rhode Island and Maryland have 
signed MOAs and eight other MOAs are now in negotiation. 


Prepared Statement of James M. Seif, Secretary, Pennsylvania Department 
OF Environmental Protection 

Mr. Chairman, my name is Jim Seif As Secretary of the Pennsylvania Depart- 
ment of Environmental Protection, I am proud to present Pennsylvania’s Land Recy- 
cling Program as you begin to consider changes to the Federal Superfund program. 

Land recycling is the most significant environmental innovation developed in the 
last decade — an innovation pioneered by States in response to unrealistic Federal 
policies that actually encourage the abandonment of contaminated properties. 

Returning properties to productive reuse free from environmental liabilities has 
not only obvious environmental benefits but economic benefits as well. And by en- 
couraging businesses to locate on old industrial sites in towns and cities, land recy- 
cling may also turn out to be a major factor in reducing sprawl development and 
preserving open space and farmland. 

To see just how successful our program is, you only need to look at the numbers. 
In the short time since Governor Ridge signed our Land Recycling Act into law in 
May 1995, over 195 sites have begun the formal process toward redevelopment and 
a total of 64 have been completely remediated. 

Compare that to the Federal scorecard for cleaning up contaminated sites in 
Pennsylvania under the Comprehensive Environmental Response, Compensation 
and Liability Act (“CERCLA” or “Superfund”). In 16 years, only 8 of Pennsylvania’s 
103 Superfund sites have been cleaned up and removed from the National Priority 
List. 

Pennsylvania’s Land Recycling Program is a major environmental success story 
for the Ridge Administration and has been selected as a national model by the 
American Legislative Exchange Council. Superfund, while good intentioned, is uni- 
versally recognized ads the least successful Federal environmental statute in his- 
tory. 

Today I want to outline the key elements of our Land Recycling Program and tell 
you why it’s working so effectively. I will also discuss the efforts Pennsylvania and 
its sister States are taking to promote redevelopment of old industrial sites in the 
Great Lakes region through Governor Ridge’s chairmanship of the Council of Great 
Lakes Governors. In addition, I want to give you my perspective on the Federal/ 
State relationship at land recycling sites and to tell you what States need from the 
Federal Government to maximize the effectiveness of our land recycling programs. 

PENNSYLVANIA’S LAND RECYCLING PROGRAM 

Pennsylvania, like many other States, has learned from its mistakes. Past envi- 
ronmental cleanup laws and policies often encouraged property owners to “take a 
walk” and simply abandon a site, rather than deal with the contamination. 

The Federal Government and the States erected four barriers which effectively 
prevented the cleanup and reuse of old industrial sites. 

• First, cleanup requirements often used “Garden of Eden” or background stand- 
ards, regardless of whether the site was to be used for a daycare center or steel mill. 
These standards ranged from expensive to simply impossible. 

• Second, there was never-ending liability for responsible parties, and everyone 
who touched the land was “responsible”. Government would not provide releases of 
cleanup liability to anyone, even after a site had been made safe. 

• Third, consider the now-legendary delays in approving cleanup plans. The ad- 
versarial, lawyer-dominated review process could take years to approve cleanup 
plans, making it unpredictable. This uncertainty worked against normal timetables 
for arranging financing for redevelopment. 

• Finally, lenders and redevelopment authorities did not want to become en- 
meshed in this problem by loaning money to redevelopment projects. Lenders simply 
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stopped making loans to persons wanting to acquire or improve contaminated prop- 
erty. 

For 3 years, the Pennsylvania General Assembly worked hard, in a bipartisan 
way, to address these problems. It held numerous hearings, and heard from dozens 
of witnesses all pleading for changes that would put some common sense back into 
the process of redeveloping old industrial sites. Finally, on May 19, 1995, Governor 
Tom Ridge signed into law a three-bill package, which created Pennsylvania’s Land 
Recycling Program. He did so at the then abandoned, but now being redeveloped, 
USX National Tube Works in McKeesport, Pennsylvania. 

The Land Recycling Act applies to all contaminated sites in Pennsylvania, exist- 
ing and future, and covers both voluntary cleanups and enforcement actions. The 
Act sets cleanup standards based on health and environmental risks. Land use is 
also incorporated into the cleanup standards, allowing different cleanup levels for 
residential and non-residential sites. 

The statute provides maximum flexibility to persons performing cleanups by al- 
lowing them to choose from three cleanup standards — background, a statewide 
health-based standard, and a site-specific standard. 

Persons choosing to meet background or the statewide health-based standard need 
no prior approval from the Department of Environmental Protection (“DEP” or “De- 
partment”) to get to work. They simply file a notice of intent with DEP to remedi- 
ate, perform the cleanup, and then file a final report with the Department showing 
that they in fact met the standard. There is also notice to the community and to 
the general public, but no required hearings or meetings. 

Both the background and statewide health standard represent pre-approved 
standards adopted by the General Assembly itself or by regulation after full sci- 
entific and public review. 

Persons choosing to meet the site-specific standard, on the other hand, must sub- 
mit at least three reports — remedial investigation, risk assessment, and cleanup 
plan — to the Department for review and approval. In addition, a public participation 
plan is required when the host municipality requests it. This may include public 
hearings, meetings, or door-to-door canvassing of local neighborhoods as a means of 
obtaining community input on the cleanup and reuse plans for the contaminated 
property. 

The Land Recycling Act creates special incentives for redeveloping abandoned 
sites for which no financially viable party is available to perform the cleanup and 
sites in State designated enterprise zones. For these “Special Industrial Sites” a de- 
veloper is only required to perform a baseline environmental assessment and clean- 
up any direct and immediate threats to persons who will be on the property using 
it for its intended purpose. 

DEP signs an agreement with the developer outlining specifically what contami- 
nation he is and is not responsible for, giving him the assurance he needs to pro- 
ceed. So far we have signed 8 agreements, and we have another 26 Special Indus- 
trial Area sites moving through the system. 

To address the perpetual liability problem, the Act gives a full statutory release 
of liability to any person who meets one of the three cleanup standards. The release 
covers the current owner or occupier of the property, the developer, successors, as- 
signs and anyone who participates in the cleanup. The release also includes con- 
tribution protection and protection from citizen suits under Pennsylvania (not Fed- 
eral) law. 

To make the Department more responsive to persons submitting plans for the 
reuse of contaminated property, the Land Recycling Act sets up a clear process to 
regularize approval of cleanup plans and imposes fixed deadlines. For example, the 
Department has 60 days to review a site remediation plan. If the Department fails 
to review the plan within that deadline, it is deemed approved, and the person gets 
the release of liability. That has not happened yet, and I don’t expect it to. The point 
is that the DEP now has real live deadlines that cannot be avoided. 

Pennsylvania’s Economic Development Agency Fiduciary and Lender Environ- 
mental Liability Protection Act is the second of the three bill package. It frees lend- 
ers, development authorities, municipalities and fiduciaries from cleanup liabilities 
unless, of course, they are the direct cause of contamination at the site. 'This protec- 
tion covers all routine commercial lending practices, including taking ownership or 
control of a property after foreclosure. Even if there was a release of hazardous sub- 
stances on the property prior to and continuing after foreclosure, the lender will not 
be sucked into the liability loop. 

The message is simple — we have no interest in suing lenders. Our real objective 
is to put money in the hands of people who can put industrial sites back into pro- 
ductive use. 
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Finally, Pennsylvania’s Industrial Sites Environmental Assessment Act, the third 
law in the package, provides $2 million in grant money to cities and municipalities 
to finance environmental assessments at industrial sites. In addition, the Land Re- 
cycling Act offers $15 million in grants and loans for assessment and cleanup. 

Pennsylvania’s Community and Economic Development Department already has 
over 90 projects lined up for State funding it has approved funding for 40 projects 
at a total cost to the Commonwealth of $4.3 million in grants and loans. The largest 
grant, close to one million dollars, was given to a reuse project in the city of Pitts- 
burgh in which the old abandoned Hays Army Ammunitionsite was turned into a 
hot dip galvanizing facility that now employs over 80 people. 

IMPLEMENTATION OF OUR LAND RECYCLING PROGRAM 

There were 60 days between the time the Land Recycling Act was signed and 
when it became effective. In that period, an internal workgroup comprised of people 
from DEP headquarters and our six regional offices put together a 200 page tech- 
nical guidance manual, 10 fact sheets, and a citizen handbook that were made avail- 
able to the public. 

That effort showed that there are very creative, energetic scientists and engineers 
working in the Department, who simply needed to be freed from the old perpetual 
liability mindset. Our bureaucracy was indeed responsive. We have engaged in ex- 
tensive outreach efforts, including seminars and conferences throughout the Com- 
monwealth, to educate the public, local government, developers, property owners, at- 
torneys, bankers, and the environmental consulting community, and provide a step- 
by-step understanding of how to move a property through the Land Recycling Pro- 
gram. We have also utilized our award winning weekly newsletter “The Update” 
and our worldwide web site (http://www.dep.state.pa.us) to provide information on 
the program to tens of thousands of people. 

After 20 months experience with the program, I can say emphatically that it is 
working. 

It is working at the 2.45-acre former Thonet site in the city of York, Pennsylvania. 
That property contained a furniture manufacturing facility that suffered a cata- 
strophic fire in 1993. It sat vacant and unused due to environmental contamination, 
including soil and groundwater containing lead and benzene. Gur Land Recycling 
Act brought new life to the site. In February 1996, a private developer and DEP 
signed a Special Industrial Area Site Agreement. The cleanup included the removal 
of paint, drums, and debris from the fire, asbestos remediation, and capping the con- 
taminated soils, and was completed the following month. The new operator of the 
site. The Wolf Organization of York, built a 37,000-square-foot state-of-the-art facil- 
ity on the site to manufacture countertops. Tom Wolf, the president of the company, 
said that without Pennsylvania’s Land Recycling Act the project would not have 
happened. He told Governor Ridge that the plant “would not have been built with- 
out it.” “Without the Act, the plant would have been built on five acres of land at 
some greenfields site outside of the city. We would have plowed under five acres of 
agricultural land.” 

It’s also working at the former Johnson Bronze site in New Castle, Lawrence 
County, Pennsylvania. That site was home to a ball bearing manufacturing facility 
until 1978, when it was abandoned, leaving a site contaminated with lead and 
PCBs. No financially viable past owner would take responsibility for remediating 
the eight-acre downtown site, so the city of New Castle took possession. Both the 
city and county were anxious to redevelop the property, but prospective buyers were 
unwilling to commit because of the liability and health issues posed by site contami- 
nation. With the help of Pennsylvania’s Land Recycling Act, the site was remediated 
as a Special Industrial Area site. The cleanup took 9 weeks and was completed in 
February 1996. The city and the Lawrence County Economic Development Corpora- 
tion recently found two companies to purchase tracts on the property. One is a ce- 
ramics company that will be expanding its operations and adding new jobs, and the 
other packages frozen food and will employ between 35 and 80 people. 

Our Land Recycling Program is working because we have a statute that brings 
common sense and private sector resources to the process of redeveloping old indus- 
trial sites. Moreover, the Department is willing to meet with anyone, anytime, to 
discuss redevelopment of any site, free from the “Gotcha!” mentality of the past. We 
have built into the system enough flexibility to allow for creativity, innovation and 
common sense in addressing the unique problems that arise at old industrial sites. 

But the main reason why our Land Recycling Program is working is because there 
are people out there — in local government, the private sector, the redevelopment au- 
thorities and others — with the vision for taking the promise of our new legislation 
and turning it into reality. Without their hard work to identify sites, bring together 
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buyers and sellers, and raise the necessary capital, we wouldn’t have close to 200 
sites in the system, and we wouldn’t be so optimistic about the future. 

SUCCESS IS SPREADING 

I urge the Subcommittee’s members and its staff to critically examine all of the 
State land recycling laws and voluntary cleanup programs that now exist all across 
the country. At latest count over 30 States had developed such programs. What you 
will quickly see is that while State land recycling programs vary, there are many 
similarities. 

The common elements are (1) cleanup standards based on risk and land use; (2) 
liability protection, in the form of a statutory release, a covenant not to sue or no 
further action letter given to persons meeting the cleanup standards; and (3) a reli- 
ance on private funds to pay for the vast majority of land recycling cleanups, with 
limited State funds available in the form of grants, low interest loans, and tax cred- 
its for site assessments and cleanups. 

These land recycling laws and State voluntary cleanup programs are all designed 
to promote site cleanups by providing clear standards and offering liability protec- 
tion. They are not meant to provide ways for parties to avoid undertaking cleanups. 
In fact, once a cleanup is completed, all the State and Federal laws and regulations 
governing site operations and pollution control continue to apply. 

Last year, Governor Ridge began a 2-year term as Chair of the Council of Great 
Lakes Governors and made land recycling his top priority. His choice reflects a rec- 
ognition on the part of all eight of the Governors on the Council that the ongoing 
transformation of our region from a mass production economy to a high performance 
economy depends, in large part, on the success of our State voluntary cleanup pro- 
grams. (The Great Lakes States include Illinois, Indiana, Michigan, Minnesota, New 
York, Ohio, Pennsylvania, and Wisconsin). In discussions with the Great Lakes Ca- 
nadian provinces of Quebec and Ontario the Governor personally, and the Council, 
have discovered that similar problems exist there, that similar solutions apply, and 
that the world’s most productive industrial powerhouse can and will renew itself on 
all shores of the Great Lakes. 

Each of the Great Lakes States has worked very hard to develop State land recy- 
cling laws and voluntary cleanup programs that are environmentally sound, and re- 
spond to the needs and interests of local government, the business community and 
the public. 

In just a short time, our individual State programs have produced real results — 
hundreds of old industrial sites cleaned up, countless acres of open space protected 
from sprawl, and the creation of family sustaining jobs — all while protecting the 
health and safety of our citizens and the environment. 

As a way of building on these successes, the Council adopted a Land Recycling 
Action Agenda at its annual meeting in Detroit last July. I have included a copy 
of that Agenda with my testimony. The Council plans to form regional SWAT teams 
of land recycling experts and to establish a clearinghouse of information on remedi- 
ation and cleanup technologies that will allow our States to share individual ap- 
proaches and solutions to our common problems. 

STATES PLAY A LEAD ROLE 

The land recycling activity occurring throughout Pennsylvania provides a useful 
illustration of the role that the State and Federal Government currently play in the 
process of redeveloping old industrial sites. 

Old industrial sites that present good redevelopment opportunities are first identi- 
fied by local government, local redevelopment authorities, or the private sector. If 
there are environmental concerns, any notices, site characterization reports or other 
studies are typically analyzed and reviewed by the appropriate regional office of the 
Pennsylvania Department of Environmental Protection. 

My staff meets with local officials, developers and others to provide technical sup- 
port and guidance during redevelopment activities. In addition, local government 
and the redevelopment community look primarily to the State for funding. While the 
Federal Government has offered some limited funding for land recycling projects in 
Pennsylvania, the State currently has made more dollars available and has funded 
10 times the number of projects supported by the Federal Government in our State. 
That is both a reflection of limited Federal resources, and the fact that these really 
are local, community projects that draw more attention from State and local rep- 
resentatives. 

When all the cleanup work is done at a site, DEP provides the critical review of 
all the technical data and provides the final sign-off and State liability protection. 
As you can see, Pennsylvania has all the personnel, resources and other tools nec- 
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essary to handle all of the land recycling cleanups from start to finish, and given 
that the actual cleanup work is done privately, we have had no need for additional 
staff resources to administer this program. 

There really is no reason to seek the Federal Government’s involvement at a land 
recycling project in Pennsylvania. We do advise people who want to redevelop a site 
that is on the Superfund National Priorities List (NPL) or subject to a RCRA correc- 
tive action order to contact EPA’s Regional Office in Philadelphia. We recognize the 
Federal Government’s interest in maintaining oversight and control over those site 
cleanups. 

If someone was interested in puffing one of those sites through our Land Recy- 
cling Program, we would contact EPA to see if it would be willing to allow the site 
to be handled through our State system, and indeed that would be our preference. 

Of the approximately 200 sites that have entered our Land Recycling Program to 
date, none is an NPL site, and it is a rare occasion when EPA expresses any interest 
in one of the non-NPL sites in our State system. The land recycling sites being rede- 
veloped in Pennsylvania are sites where EPA readily acknowledges they have nei- 
ther the time, resources nor interest to deal with. 

RECOMMENDATIONS FOR FEDERAL LEGISLATION 

For land recycling to really succeed, the Federal Government must undertake 
common sense reforms similar to the States. There have been numerous 
“brownfields” bills introduced in Congress over the past few years. Unfortunately, 
most of them have not addressed the three key things that the States need from 
Congress to complement our land recycling and voluntary cleanup programs and 
allow them to reach their maximum potential for environmental cleanup and eco- 
nomic revitalization. These key items are: (1) a release of Federal liability at State 
land recycling sites, (2) a waiver of Federal permitting requirements at State land 
recycling sites, and (3) the authority for Governors to veto proposed NPL listings. 
S. 8 does address the three items. 

Our No. 1 priority is to amend the Superfund law to provide a release of Federal 
cleanup liability to any person who completes a cleanup at a land recycling site in 
accordance with applicable State law. 

These land recycling sites simply do not belong under the shadow of Superfund 
liability. I hope we can all agree that Superfund was not written to address these 
sites; it was written to address a limited number of highly contaminated sites that 
presented emergency situations, imminent hazards and significant threats to human 
health and the environment, and where no private resources were available. This 
is generally not the case with land recycling sites. If they presented emergency situ- 
ations, the State or EPA would have responded accordingly. It’s unfortunate that 
Superfund, the Federal statute with the heaviest enforcement hand — strict, joint, 
retroactive liability — is applied to the environmental problem where the concerns 
are mostly local in nature. While someone could, no doubt, point to a case where 
a land recycling site impacts more than one State, the local issues these sites 
present are very different from the issues of air and water pollution that have obvi- 
ous multi-state and national implications. 

We need a Federal release of liability at State sites to combat the lingering per- 
ception by developers that Federal liability is a real concern at the typical State 
land recycling site — one that is not on the Superfund list and has no outstanding 
RCRA corrective action order. 

As a former EPA Regional Administrator, I have tried to reassure the people who 
want to redevelop old industrial sites that EPA is unlikely to take any judicial or 
administrative action at sites that are being handled in the State system. 

While this is comfort to some, there can be no assurance that EPA will not second 
guess the State’s decision. There are also no assurances that they won’t be subject 
to a third-party suit under CERCLA. Only Congress can provide local government, 
lenders, and redevelopers of contaminated property the Federal statutory protection 
that they seek. In asking for this, we aren’t alone. The Great Lakes Council of Gov- 
ernors, the Council of State Governments, the National Governors Association, the 
Association of State and Territorial Solid Waste Management Officials and others 
are all asking Congress to give releases of Federal liability to persons that cleanup 
sites in accordance with applicable State law. 

Second, there needs to be a waiver of Federal permitting requirements at land 
recycling sites being addressed under a State voluntary cleanup program. Our Gen- 
eral Assembly gave DEP the authority to waive State permits at sites being handled 
by our Land Recycling Program, but only Congress can waive the requirement to 
obtain Federal permits. These are the same permitting requirements that EPA has 



72 


authority to waive at the much more seriously contaminated sites it has captured 
under the Superfund program. 

In asking for this waiver, be assured that discharges to the air and water are fully 
regulated by our State regulatory program, and persons cleaning up sites in our 
State system have to meet all of our applicable emission and discharge limitations, 
both during cleanup and thereafter. 

Finally, Congress should reinstate the opportunity of Governors to veto proposed 
Superfund listings. The impacts associated with Superfund sites are borne primarily 
at the State and local level. If a Governor believes that a site is more appropriately 
handled in the State system, he or she should be able to protect the community from 
the Federal Superfund program. 

Last year, when we had such opportunity. Governor Ridge concurred on adding 
two sites to the NPL, but did not concur on two other sites. His reasoning was sim- 
ple: the two sites that he allowed to be added to the NPL were former waste dis- 
posal sites with no potential for redevelopment, while the other two sites each pre- 
sented reasonably good opportunities for redevelopment under our Land Recycling 
Program. 

Had these sites been added to the NPL, based on Superfund’s dismal track record 
in Pennsylvania, it would be virtually impossible to convince anybody to redevelop 
the property. Most people now see Superfund as a slow moving, lawyer feeding, 
black hole that sucks the redevelopment potential out of any site and scares away 
local government and the development community. 

We are confident that private parties can cleanup these sites through our Land 
Recycling Program much more quickly than they would get cleaned up under 
Superfund and provide the same level of protection to the local community. 

At the two sites where we did not concur with the proposed NPL listing, we recog- 
nize the interest of EPA to be kept informed of the status of the State’s cleanup 
efforts. We have also advised the private parties doing the cleanup that if they fail 
to move forward on a timely basis to remediate the site in accordance with our State 
cleanup standards that we will recommend to EPA that those sites be re-listed. 

FINAL POINT 

In Pennsylvania, Governor Ridge, the members of our General Assembly, and oth- 
ers that worked so hard to develop our Land Recycling Program are at a loss to un- 
derstand why anyone in Washington would argue that a person who meets the re- 
quirements of Pennsylvania’s Land Recycling Act and receives a release of State li- 
ability after cleaning up a site should not also be entitled to a release of Federal 
liability. 

Pennsylvania is more than willing to work in partnership with the Federal Gov- 
ernment regarding the cleanup of Superfund sites, RCRA corrective actionsites, and 
even sites proposed for listing on the NPL. But we hope that Congress recognizes 
that it is the States that carry the responsibility for identifying the needs and inter- 
ests of their citizens as they relate to the cleanup and reuse of old industrial sites 
and addressing those local concerns through the adoption of State laws and pro- 
grams. 

As evidenced by a November 1996 EPA memorandum regarding State voluntary 
cleanup programs, it appears that the Administration still believes there is a need 
for the Federal Government to develop criteria for the review and “approval” of 
State land recycling programs. Unfortunately, it seems EPA may be building a 
Washington-driven program that looks a lot like Son of Superfund, with all its 
downsides. 

I have not been able to identify any Federal statute that directs EPA to develop 
criteria for approving State land recycling programs. 

What I can tell you is that Pennsylvania, and many of its sister States, spent 
years developing our individual State land recycling laws, and did so without the 
benefit of or need for Federal intervention or support. I have heard the argument 
that supporters of Federal baseline criteria put forward — that without Federal over- 
sight and approval and minimum requirements the States will engage in a “race to 
the bottom” to develop the weakest cleanup laws to attract new business. 

As I said earlier, before you put EPA in the position of reviewing and approving 
State land recycling laws, I urge you to take a very careful look at the land recycling 
laws already being applied by the States. You will see that there has been no “race 
to the bottom.” It is pure fiction. 

Indeed, the States that have adopted land recycling laws and developed voluntary 
cleanup programs have gone to great lengths to ensure that the environment is not 
sacrificed at the expense o^ob creation. These State land recycling laws were en- 
acted by State senators and representatives that are directly accountable to their 
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constituents, the people that live, work and play in the communities that host the 
land recycling sites. To say that these State elected officials can’t he trusted to pro- 
tect the needs and interests of their constituents is offensive, and it smacks of the 
kind of paternalism that has no place in our Federal system of government. 

It is clear that some matters are hest left to the States to handle and the reuse 
of old industrial sites is a perfect example. 

EPA is clearly playing catch-up in land recycling. While we are grateful for the 
financial support for specific projects, it would be much more helpful for the Admin- 
istration to devote its energies to promoting real reforms instead of seeking to build- 
ing a bureaucracy to approve State programs. 

We look forward to working with the Subcommittee on legislation that will help 
complement our land recycling program and allow it to reach its full potential. 


ATTACHMENT 

Land Recycling In Great Lakes States A New Opportunity to Extend the 
High Performance Revolution 

INTRODUCTION 

Over the last 25 years, global shifts in the location of traditional manufacturing 
industries have not only resulted in economic and social changes in the Great Lakes 
States, but in thousands of vacant or under-used industrial sites. The persistent 
“Rustbelt” image of this region was created by these changes. 

At the same time, increasingly stringent environmental laws adopted by Federal 
and State governments established cradle-to-grave liability for hazardous wastes. 

The unintended consequence of these laws was to discourage the redevelopment 
of vacant industrial sites by fixing cleanup liability on any person who had an inter- 
est in a site, whether or not they were responsible for its contamination. Unrealistic 
cleanup standards required the cleanup of these sites to near pristine conditions in 
all cases even if they were to be reused for manufacturing, thus creating another 
disincentive to reuse. 

In the last 10 years, the Great Lakes region has seen an economic transformation 
from a lagging, de-industrializing area to a high-tech, higher wage manufacturing 
and industrial economy. 

This change has taken place in many areas without taking advantage of a key 
resource — vacant or under-used industrial sites that many times already have built- 
in transportation access, utilities, a nearby work force and other advantages over 
new, greenfield sites. 

Promoting the reuse of industrial sites in the Great Lakes States through an ag- 
gressive Land Recycling Program achieves several important objectives for the re- 
gion — 

• Promote the development of already urbanized areas so they are more economi- 
cally and environmentally sustainable. 

• Help to retain and expand existing manufacturing in the region. 

• Save farmland and open space from development to improve the quality of life. 

• Improve the environment by eliminating hazardous conditions in communities. 

• Change the image of the Great Lakes region from “Rustbelt” to “High Perform- 
ance.” 

KEYS TO LAND RECYCLING 

There are many factors that go into a business location decision — transportation 
facilities, teix policy, work force skills and even global economic conditions. Environ- 
mental concerns are only one part of that decision, but they are often viewed as a 
significant barrier to be overcome. 

In order to overcome these barriers and have used industrial properties actively 
considered as an option for business expansion, a successful Land Recycling Pro- 
gram includes several key elements 

• Encourage the reuse of all commercial and industrial sites, not just a narrow 
category of sites. 

• Cleanup standards used in the program must be clear and based on risk and 
sound science, preferably offering a choice of solutions, so that a property owner or 
developer can reliably estimate the cost to clean up a site. 

• Provide a straight-forward, timely process for reviewing cleanup plans and giv- 
ing agency approvals. 
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• Provide finality with regard to clean up liability so that meeting a cleanup 
standard ends the liability for further cleanup, except under clearly specified condi- 
tions. 

• Provide cleanup liability protection for financial institutions, economic develop- 
ment agencies, fiduciaries, non-profit organizations and local governments that did 
not contribute to contamination on a site so they can act as a catalyst for redevelop- 
ing sites. 

• Resolve potential cleanup liabilities under Federal environmental laws. 

• Provide financial and other incentives to conduct environmental assessments 
and cleanups and locate in special areas like enterprise zones. 

GREAT LAKES STATES MOVE AHEAD 

In keeping with a long history of performance and leadership at the national 
level, the Great Lakes region of eight States is once again at the forefront of a major 
policy initiative — industrial sites reuse. 

The Great Lakes States are the nations leaders in Land Recycling programs. Ag- 
gressive Land Recycling Programs are helping to transform the persistent Rustbelt 
image of old into one which exudes the vibrant economy of today. High-tech, higher 
wage manufacturing and industrial jobs are on the rise in the region. Innovative 
State Land Recycling Programs complement this economic revitalization and con- 
tinue to offer a dynamic new approach to distressed urban areas. 

All eight States in the Great Lakes region have Land Recycling Programs. Indi- 
vidual legislation differs throughout, but each State is moving to implement prac- 
tical, smart industrial sites reuse programs. 

Three States — Illinois, Minnesota and Wisconsin — have entered into a Superfund 
Memorandum of Agreement with the U.S. Environmental Protection Agency. These 
agreements allow States to maintain the role of overseeing the cleanup of sites and 
officially clearing the owner of future liability. 

Illinois has built upon its voluntary cleanup program of 1991 which offers a No 
Further Action letter upon completion of a site cleanup project. Recently, Illinois 
EPA has prepared draft rules incorporating a tiering system based on risk, land use 
and progressed levels of site information, establishing uniform cleanup objectives 
and methodology for all site cleanup programs. 

The Minnesota Superfund Memorandum of Agreement expanded on the States 
Voluntary Investigation Program, better defining roles and responsibilities for the 
cleanup of sites. This agreement encourages partnerships between U.S. EPA, Region 
V; the Minnesota Pollution Control Agency; other State and local governmental 
agencies and external stakeholders. 

In addition to Wisconsin’s Superfund Memorandum of Agreement, the State has 
recently created the Bureau of Remediation and Redevelopment within its Depart- 
ment of Natural Resources. Wisconsin has streamlined the cleanup process by creat- 
ing various grades of uniform soil standards, relieving lenders, cities or counties and 
innocent purchasers of liability for contaminated property and has implemented a 
Brownfields pilot program with the U.S. EPA. 

Indiana established a Voluntary Remediation Program in 1993. This program pro- 
vides a mechanism for site owners or operators to voluntarily enter an agreement 
with Indiana’s Department of Environmental Management to clean up contaminated 
property. A Covenant Not to Sue is issued upon successful completion. 

Michigan amended its Natural Resources Environmental Protection Act to create 
an owner-pays liability scheme only when that owner contaminated the site; offer 
a series of grant and loan programs for prospective site cleanups; create a task force 
to speed up cleanups in Detroit and a Brownfields Coordination Team to customize 
similar action on other cities; and create a Brownfields manual for guidance. Michi- 
gan offers two grant programs — Site Reclamation Grants and Site Assessment 
Grants to encourage redevelopment 

Ohio created a Voluntary Action Program which relies upon private parties to in- 
vestigate and cleanup contaminated sites; allows the cleanup to be tailored to the 
future use of the land; limits the property owners legal responsibility for future 
cleanup; encourages public input; and audits at least 25 percent of properties 
cleaned up. The Ohio EPA certifies professionals to oversee cleanups. Ohio offers 
low interest loans, tax abatements and a grant program. 

New York has a voluntary cleanup program that requires volunteers to inves- 
tigate a site, remediate contamination to agreed-upon levels, and eliminate sources 
of onsite contamination that cause offsite impacts. When the cleanup levels are met, 
the New York Department of Environmental Conservation issues a “no further ac- 
tion” letter. 
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Pennsylvania Example 

In May 1995 Pennsylvania adopted three new laws creating a State Land Recy- 
cling Program. In the past year 100 sites have participated in the program and 
cleanups have been completed at 35 of those sites. 

This record compares favorably with Pennsylvania’s Hazardous Sites Cleanup 
Program, which has cleaned up only two sites permanently in 8 years, and the Fed- 
eral Superfund Program, which has resulted in removing eight sites from the Na- 
tional Priority List in 26 years in Pennsylvania. 

The cleanups completed so far under the Land Recycling Program include large 
and small projects that resolve long.standing contamination problems, put aban- 
doned industrial sites back into productive use, allow existing businesses to clean 
up their own sites and continue operations, and give hope to “land-locked” cities 
that now, for the first time in years, have potential industrial sites to show busi- 
nesses seeking to expand. They include 

• the Frameisi USA Inc. site near Pittsburgh that was able to expand its oper- 
ations after cleaning up a portion of its property 

• a former kitchen appliance manufacturing site closed since 1990 near Reading 
that was put back into productive use as a site for a warehousing operation 

• a long-vacant manufacturing site in Harrisburg that will soon be home to a new 
200-employee business 

• the former Johnson Bronze manufacturing site in New Castle, abandoned in 
1978, that will be cleaned up and available for new businesses 

• a multi-site cleanup agreement with a State electric utility that requires the 
evaluation and cleanup of 134 different sites around the State 

• a site that was part of the State Hazardous Sites Cleanup Program that was 
taken over, given its final cleanup and will be reused by a private company. 

A quick summary of each of the new laws forming Pennsylvania’s Land Recycling 
Program follows: 

Act 2 — The Land Recycling and Environmental Remediation Standards Act 

Act 2 establishes environmental remediation standards to provide a uniform 
framework for cleanups. Land recyclers have a choice of three types of cleanup 
standards: background standards, statewide health standards or site-specific stand- 
ards. Special industrial area standards are available for certain sites and certain 
persons. This framework provides new direction for a more reasoned, scientifically 
based blueprint for site remediation. 

The act describes the submission and review procedures to be used at sites using 
each of the three types of cleanup standards, thus providing a uniform process for 
all sites statewide. 

Act 2 provides releases from liability for owners or developers of a site that has 
been remediated according to the standards and procedures in the act. 

Act 3 — The Economic Development Agency, Fiduciary and Lender Environmental Li- 
ability Protection Act 

Act 3 extends liability protection to financiers, such as economic development 
agencies, lenders and fiduciaries. Under Act 3, these parties cannot be held respon- 
sible for contamination at any site unless their actions directly caused the contami- 
nation. Engaging in routine commercial lending practices, including foreclosing on 
contaminated property, will not trigger liability. These provisions are intended to re- 
duce the liability concerns that may inhibit involvement with contaminated or aban- 
doned sites. 

Act 4 — The Industrial Sites Environmental Assessment Act 

Act 4 authorizes the Department of Community and Economic Development to 
make grants to municipalities, municipal or local authorities, nonprofit economic de- 
velopment agencies, and similar agencies. The grants help finance environmental 
assessments of industrial sites located in municipalities that the Department of 
Community and Economic Development has designated as distressed communities. 
Certain cities are eligible for grants to conduct environmental assessments and re- 
mediation activities. 

A detailed report on the first year of Pennsylvania’s Land Recycling Program is 
available. 


RECOMMENDATIONS 

While Great Lakes States have become national leaders in adopting land recycling 
programs, these efforts are not 3 delding the full economic and environmental bene- 
fits they could for the region. Great Lakes States should learn from each other about 
how to promote land recycling. There are also issues involving the Federal Govern- 
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ment where increased levels of cooperation are needed to deal with cleanup liabil- 
ities under Federal law. 

The Great Lakes States will act together to promote Land Recycling Programs 
throughout the region by taking these steps: 

1. Form a regional “SWAT Team” of land recycling experts who can be called upon 

to offer technical assistance on individual industrial site reuse projects. 

These experts could meet periodically to discuss what is working and what is not 
working in the individual State programs. In addition, when issues arise concerning 
the application of specific cleanup technologies or statistical methods of analysis, 
these experts could be consulted to share individual State approaches and solutions. 

2. Establish a regional clearinghouse of information on remediation and other land 

recycling techniques, including an Internet website to provide quick access to in- 
formation. 

Remediation techniques and technologies are advancing quickly as more and more 
companies are seriously looking at reusing industrial sites. Keeping up-to-date on 
these technologies is a difficult task. Identifying existing sources of reliable informa- 
tion and tapping into the expertise available in State environmental agencies would 
be a tremendous regional asset Making that information available through the 
Internet, 24-hours a day, 7-days a week would allow the Great Lakes States to move 
quickly on cleanup issues. 

3. Develop a template of “best practices “ that highlight the most effective techniques 

States can use to encourage land recycling. 

No one State has the ideal set of programs to encourage the cleanup and reuse 
of industrial sites. States also have their own experiences to share about the effec- 
tiveness of programs they have adopted. Capturing the “best of the best” for each 
element of a land recycling program — approach to clean up standards, reviewing 
cleanup plans, releases from liability, financial incentives — would enable the Great 
Lakes States to put together a set of “best practices” that each State could use to 
make improvements in their own programs. 

4. Explore opportunities for the Great Lakes region to develop a private sector mecha- 

nism to help encourage investment in the reuse of industrial sites. 

There seems to be clear evidence that regulatory action and grant programs alone 
may not always provide sufficient incentive to attract investment to industrial sites. 
On a region-wide basis there may be opportunities to stimulate investment by low- 
ering risks and costs to banks and lending institutions. A bank pool which operated 
as a form of guarantee or secondary market, for example, may lower the cost of cap- 
ital and increase the number of projects attracting investment. A regional approach 
to such a mechanism offers the potential for both a broader range of participating 
institutions and a more diverse portfolio of sites. 

5. Initiate discussions between Great Lakes States and the U.S. Environmental Pro- 

tection Agency on a uniform memorandum of understanding that clarifies Fed- 
eral cleanup liabilities related to State Land Recycling Programs. 

In the absence of legislation that releases parties who complete brownfield clean- 
ups from Federal liability, it may be appropriate for the Council to pursue a basin- 
wide Memorandum of Understanding (MOU) with ERA that will clarify the Federal 
Governments role at State brownfield sites. 

A basin-wide MOU would be negotiated between the Council and ERA Regions 2, 
3 and 5. If the Federal Government is serious about increasing brownfield redevel- 
opment, it should have a great deal of interest in negotiating such a high profile 
agreement with the major industrial States that comprise the Council. The benefit 
of taking a basin-wide approach is twofold: it increases the bargaining power of each 
individual State, and it ensures consistency among the three ERA regions. 

6. Support changes to the appropriate Federal environmental laws to recognize State 

Land Recycling Programs. 

The Council of Great Lakes Governors provides the perfect forum for advocating 
Federal legislation that will allow our individual State brownfield laws to reach 
their full potential. In this regard, there are three elements that should be included 
in a Federal legislative package: (1) a release of Federal liability to any person who 
completes a cleanup at a brownfield site in accordance with State law; (2) a waiver 
of Federal permitting requirements at brownfield sites being addressed under State 
law; and (3) liability protection for lenders, economic development agencies and fidu- 
ciaries. 
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The Council can present a common front on these Federal legislative issues 
through the issuance of white papers-and direct lobbying of State delegation mem- 
bers, especially those in leadership positions. 


Responses of James M. Seif to Additional Questions from Senator Smith 

Question 1. Mr. Seif, in your testimony you state that the Pennsylvania Land Re- 
cycling Act applies to all contaminated sites in the State and covers both voluntary 
cleanups and enforcement actions. Why did Pennsylvania choose to have such an 
expansive cleanup system? Has EPA been supportive of your efforts? 

Response. In the past, Pennsylvania’s environmental policies have been a dis- 
incentive for the cleanup of contaminated sites. Both State and Federal cleanup 
laws imposed full responsibility for a site cleanup on new buyers, even though they 
have had no involvement in contamination of the property, and imposed never-end- 
ing liability, discouraged private firms, lenders and public redevelopment authori- 
ties from getting involved. 

The Land Recycling Program in Pennsylvania encourages the current landowner, 
prospective buyer, redevelopment authority and lending institution, to look more fa- 
vorably at cleanup and reuse of contaminated sites. 

Our policy decision was to have one set of cleanup standards and procedures that 
would apply to all contaminated sites. The reason was that we wanted to address 
existing brownfields and not create new ones by forcing them to deal with different 
standards. In addition, one set of standards for all sites is easier for the Department 
to administer. 

As far as I can tell, the components of the Land Recycling Program have been 
supported by the Federal EPA. While we do not have a formal MOA, there have 
been several contaminated sites that EPA has deferred to Pennsylvania for cleanup 
under the Land Recycling Program at the request of the property owner or prospec- 
tive buyer. 

Question 2. Would you say that the current liability system under Superfund re- 
mains one of the biggest impediments that is keeping major developers and owners 
from voluntarily cleaning up these sites in your State? 

Response. Yes. The current liability system under Superfund is a major impedi- 
ment to redevelopment efforts. There is still a lingering perception that our releases 
of liability are not complete because there is no release from Superfund liability. 

The liability associated with Superfund provides no incentive for site cleanup for 
current or future owners of contaminated property. As a result, there is less cleanup 
and more legal entanglements that increase costs and further impede redevelop- 
ment efforts. 

Question 3. In Pennsylvania’s attempts to encourage potential investors and 
banks to clean up these sites, have you found that liability uncertainty is the largest 
problem? 

Response. Yes, but the liability concerns are not driven by State law consider- 
ations. The liability uncertainty that impacts Pennsylvania’s Land Recycling pro- 
gram is the result of the liability that remains with the Federal Superfund program. 
Sites cleaned up under the State’s Land Recycling Program receive a complete li- 
ability release under State statutes and regulations. However, potential exposure to 
Superfund liability remains under the Federal law creating uncertainty for property 
owners. 

Question 4. Mr. Seif, you state that there are no NPL-caliber sites in your pro- 
gram right now and that EPA rarely expresses an interest in such sites. If that is 
the case, why won’t EPA give you final authority concerning cleanup? 

Response. There are currently no NPL “listed” sites or NPL-caliber sites that have 
formally entered our Land Recycling Program. Nevertheless, we believe that we 
have all of the tools necessary to handle all of the contaminated sites in our State 
system, including NPL-caliber sites. With regard to why EPA won’t give us final au- 
thority, you’d have to ask them. EPA’s November 1996 memorandum on State vol- 
untary cleanup programs seems to imply that the agency does not want to sign 
MOA’s covering NPL or NPL-caliber sites. 

Question 5. Mr. Seif, some people say that if States control their voluntary clean- 
up programs there will be a so-called “race to the bottom.” Has Pennsylvania or any 
other State that you know engaged in a “race to the bottom?” 

Response. As I stated in my testimony, there has been no “race to the bottom.” 
It is pure fiction. You simply have to read the 30-plus State laws that have been 
enacted to see that. Pennsylvania’s Land Recycling Program takes a health-based 
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approach to cleanups that incorporates risk associated with current and future use 
of the site and surrounding property, and produces cleanups that are safe and pro- 
tective. 

Question 6. In your testimony you state, “we need a Federal release of liability 
at State sites to combat the lingering perception by developers that Federal liability 
is a real concern at the tj^jical State land recycling site.” How do you answer critics 
that are concerned that States will approve “crummy cleanups,” or that the tax- 
payers may get stuck with the bill if they aren’t done appropriately? 

Response. The remediation standards established under the Land Recycling Pro- 
gram require compliance with one or a combination of the following three environ- 
mental standards: (1) background standard; (2) statewide health standard; and (3) 
site-specific standard. The protection levels for human health and the environment 
that are associated with these three standards assure the public that “crummy 
cleanups” cannot and will not be approved. 

While it is true that limited tax dollars will be spent to assess and cleanup aban- 
doned sites, the dollars spent will be recovered in the future as revitalized sites will 
bring in local tax dollars, increase employment and preserve agricultural land. 

Question 7. In your testimony, you state that Federal and State cleanup require- 
ments often used “Garden of Eden” or background standards regardless of whether 
the site was to be used for a daycare center or steel mill.” In order to provide the 
tools you need to fix brownfields, isn’t it necessary to modify the cleanup require- 
ments under Superfund to inject some common sense into the system? 

Response. Yes, the modification of cleanup standards under Superfund should be 
pursued to complement the common sense approaches being taken by the States at 
brownfield sites. Having cleanup standards that include a common sense approach 
by allowing for a combination of health based standards or risk based standards as- 
sociated with the current and future use of the property is essential. 

Question 8. In your testimony you state that there were two potential Superfund 
sites in Pennsylvania that Governor Ridge vetoed from being added to the NPL 
based on, as you state, “Superfund’s dismal track record in Pennsylvania — that 
would make it virtually impossible to convince anybody to redevelop the property” 
if it were to be added to the NPL. Could you expand on your comments in this area? 

Response. It’s pretty simple. To developers, property owners, and lenders, placing 
a site on the NPL is a kiss of death. We can move a site through our program much 
faster than it can move through Superfund. 

Two sites that were proposed for NPL listing were vetoed by Governor Ridge be- 
cause there were responsible parties volunteering to participate in State cleanup ef- 
forts who wanted to avoid being forced into the Federal program. Their willingness 
to commit to meeting our State standards is proof that the regulated community 
would rather work with the State than take their chances with an NPL listing. 

Question 9. In your testimony you state, “if someone was interested in putting one 
of those sites (Superfund or RCRA) through our Land Recycling Program, we would 
contact EPA to see if it would be willing to allow the site to be handled through 
our State system, and indeed that would be our preference.” Given this statement, 
is it your view that these NPL or RCRA caliber sites would get cleaned up a lot 
faster under your authority rather than under EPA’s? 

Response. Yes. The cleanup of contaminated sites under Pennsylvania’s Land Re- 
cycling Program will easily out-pace similar efforts under the Federal program. 

Responses of James M. Seif to Additional Questions from Senator Chafee 

Question 1. I am sure you would agree that EPA’s Brownfields Initiative is accom- 
plishing some positive results. Can you comment on EPA’s testimony on the needed 
elements of Brownfields reform? 

Response. The common elements needed to drive a successful Brownfields pro- 
gram are: (1) cleanup standards based on risk and current/future land use; (2) liabil- 
ity protection in the form of a statutory release or covenant not to sue for persons 
meeting those cleanup standards, and release for lending institutions and fidu- 
ciaries overseeing finances; and (3) lender protection and funding available in the 
form of grants, low interest loans and tax credits for site assessment and cleanup 
in combination with private funds. Those are actions that each State needs to take. 

With regard to Federal reforms, the thing that is absolutely essential to 
Brownfields reform is the release of Federal liability. EPA must recognize that, and 
work with Congress to that end. If EPA can’t see the importance of that, then they 
have not done a good job of listening to the States. 
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Question 2. Last year, the President delegated authority to issue section 106 
cleanup orders to a number of Federal natural resource trustees. By the Executive 
Orders terms, the trustees may only exercise this new authority at State-led sites, 
then only with the concurrence of EPA. In your opinion, will this new delegation 
of authority have a chilling effect on Brownfields cleanups in Pennsylvania? 

Response. While we have some concerns about the Executive Order, I do not an- 
ticipate the delegated authority to Federal natural resource trustees to significantly 
impact Brownfield cleanups in Pennsylvania. A typical Brownfield sites occurs in an 
urban/industrial location where natural resource damages are generally of second- 
ary concern. Should natural resource damages become a factor of concern at a 
Brownfield site, cooperation of both government agencies and their natural resource 
trustees must occur and the State’s interests need to be considered. 

Response of James M. Seif to an Additional Question from Senator 

Lautenberg 

Question. You describe several State programs in the attachment to your written 
testimony, and speak of releases of liability thereunder. Are you referring to re- 
leases of State or Federal liability? Also, you describe two programs that limit owner 
liability. Please describe how these work, whether the limitations result in any 
shortfall, and if so, who pays the deficit? 

Response. Pennsylvania’s Land Recycling Program provides for a release of liabil- 
ity under State law only. A major concern and deterrent at State cleanups under 
the Land Recycling Program are the liability uncertainties that remain under Fed- 
eral law for the responsible parties and prospective buyers of contaminated sites. 
I have emphasized in my testimony the need for Congress to provide a Federal li- 
ability release when cleanup efforts occur under State law. 

The Land Recycling Program provides a release of State liability only after the 
remediation standard has been achieved. The release covers the current owner or 
occupier of the property, developer, successor, and assigns. All of our standards are 
designed to be safe and protective of human health and the environment. Accord- 
ingly, there should be no “shortfall” by way of environmental cleanup at any site 
where one of our three standards is attained. 

The State program also creates incentives for the development of abandoned sites 
for which no financially viable party exists and for sites in designated enterprise 
zones known as “Special Industrial Sites.” On these special industrial sites, a devel- 
oper is only required to perform a baseline assessment and abate any direct or im- 
mediate threat to people who will be using the property. If additional long-term re- 
mediation for offsite contamination is required, State funding from our Hazardous 
Sites Cleanup Fund is available. We have more than enough money in our HSCA 
fund to deal with those situations. To date, we have not had to use any State money 
to address offsite impacts at any of the 33 SIA sites in our program. 


Statement by Mayor Chris Bollwage, Elizabeth, NJ, on behalf of The U.S. 

Conference of Mayors 

Mr. Chairman, Members of the Committee, I am Chris Bollwage, Mayor of Eliza- 
beth, NJ. It is a pleasure for me to testify today on behalf of The U. S. Conference 
of Mayors, which represents about 1,050 cities in our Nation with populations over 
30,000. 

The Nation’s mayors have been at the center of our national debate on the rede- 
velopment of brownfield sites and the need for comprehensive Superfund reform. In 
1994, Louisville Mayor Jerry Abramson, as President of the Conference, formed our 
first Brownfields Task Force. St. Louis Mayor Freeman Bosley, Jr. was appointed 
as chair of this task force. The work of the Conference’s Brownfields Task Force re- 
sulted in a Mayors’ National Brownfields Action Agenda that called on Congress 
and the Administration to develop a national brownfields strategy that included, at 
a minimum, the following: 

(1) Liability Protection for Lenders, Innocent Third Party Purchasers and Redevel- 
opers of Brownfield Sites; 

(2) Development and Expansion of EPA’s Brownfields Initiative, Including Funds 
for Preparation and Implementation of Local Brownfield Redevelopment Strategies, 
Including Funds for Site Assessment and Characterization; 

(3) Development and Capitalization of Local Revolving Loan Funds for Brownfield 
Clean Ups; 

(4) Targeted Tax Incentives for Brownfield Redevelopers; 
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(5) Expedited Cleanup Strategies and Cleanup Standards Based on Future End- 
Use; and 

(6) The Availability of Tax Exempt Einancing for Redevelopment of Brownfield 
Sites. 

Mr. Chairman, we are now revising this agenda and I would like to submit for 
the record a further elaboration of these principles for a national strategy once it 
is finalized. 

The mayors of this Nation want to thank the members of the Committee for real- 
izing the importance of developing a national strategy for cleaning up the hundreds 
of thousands of brownfields that can be found all across the Nation. 

We believe that it is preferable that brownfields be a major part of Superfund re- 
form and reauthorization process and it is also critical that we move on brownfields 
during this Congress. Why? Two of Superfund’s greatest accomplishments are: (1) 
a dramatic national reduction in the generation of hazardous waste; and (2) a much 
safer, national hazardous waste management and disposal system. But along side 
these tremendous public benefits is a horrible, unintended consequence of the 
Superfund program — the fact that the private sector would not invest in hundreds 
of thousands of non-NPL, contaminated properties because of the fear of being 
caught in the Superfund liability web. These properties are now commonly called 
brownfields. 

Mr. Chairman, contamination of industrial property was not caused by local gov- 
ernments or the citizens who now must live with the consequences of lost jobs, an 
eroded tax base and abandoned or underutilized properties that denigrate commu- 
nities. In large measure, this unintended, negative consequence of our Eederal 
Superfund policies has been the price for achieving the Superfund program’s na- 
tional benefits. This unfortunate situation simply must be addressed in an aggres- 
sive way. We must undo the unintended harm that Superfund has imposed upon 
our communities. 

Last year The U.S. Conference of Mayors released at its Winter Meeting a 39- 
City Survey on the Impact of Brownfields on U.S. Cities. Of the cities surveyed, 33 
cities with brownfield sites said that more than $121 million is lost each year in 
local tcix revenues — using conservative estimates. More than $386 million is lost 
each year, using more optimistic estimates, suggesting that the more than 20,000 
cities and other municipalities nationwide could be losing billions of dollars each 
year in local tax receipts due to the existence of brownfields. The survey also found 
that cities of all sizes, small and large, had brownfield sites which were extremely 
diverse in terms of size and configuration. I would like to submit the Survey find- 
ings for the record. 

I would also like to give you an example of how brownfields impact my commu- 
nity. To date, we have identified 56 brownfields in the city of Elizabeth, NJ, alone. 
Eor me, these sites represent 56 possibilities to create new industry, jobs, housing, 
and more tax ratables. We have been able to focus our resources on rehabilitating 
several of these properties — and our successes have been monumental. On one prop- 
erty we built an IKEA store, which has become the chain’s best performing store, 
and a Toys R Us Superstore, the largest of its kind in the chain. Both businesses 
provided hundreds of new jobs, more than $1 million in annual tax revenues and 
more than $2 million in Urban Enterprise Zone revenues. 

Nearby we cleaned up a former municipal landfill, and soon hope to use the land 
for a 250-store Mega Mall project on 166 acres of land. The project will create as 
many as 5,000 jobs. As part of our ongoing efforts in rehabilitating these and other 
contaminated properties, we have applied for designation as one of EPA’s brownfield 
demonstration pilots. 

I have provided to the Committee a report, “Inventory of Reclaimable Sites,” 
which was prepared by the Regional Plan Association of New Jersey. I would ask 
that this report be included in the record. I have also provided information pertain- 
ing to the OENJ Development Project. 

Mr. Chairman, all of this information supports our claim that we need Federal 
help to develop and implement strategies reclaiming brownfields sites. When these 
sites were previously flourishing with manufacturing, commercial or other uses, the 
Nation shared in this prosperity, including all governments in the form of tax re- 
ceipts and other economic activity. 

What is important to note is that for each tax revenue dollar that is generated, 
local governments realize about 15 cents. More than 80 cents of each dollar accrues 
to Federal and State governments in the form of income taxes and other revenues. 
This explains why local governments can’t do it alone, and we need your help. We 
can’t expect the level of government who realized the smallest share of the prosper- 
ity to absorb the largest share of the cleanup, remediation and redevelopment costs. 
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Mr. Chairman, we are pleased that the hrownfields issue has the bipartisan sup- 
port of this Committee. The bills that have been introduced, both S. 8 and S. 18, 
are good starting points launching a more detailed deliberation on the brownfields 
problem and the need for a comprehensive national strategy. The Conference of 
Mayors President, Mayor Richard Daley, has indicated that brownfields legislation 
is one of the Conference’s top priorities, and we want to work with you to further 
refine your proposals. 

We are pleased, for example, that both bills make efforts to address many of the 
issues we have laid out as our principles. We are pleased that funds will be made 
available for site characterization and assessment work on brownfield sites, al- 
though these funds are, quite frankly, too modest compared to the damage that has 
been done to our communities. Likewise, we are very pleased that both the EPA 
pilot program and your bills call for the capitalization of local revolving loan funds 
for the ongoing, bureaucratic-free cleanup of brownfield sites, although again the ef- 
fort is too modest compared to the magnitude of the problem. These funds should 
be used for local programs and not be given to State bureaucracies, unless such 
State programs are targeted to smaller jurisdictions that would be unlikely to ad- 
minister their own local revolving loan programs. 

We believe both bills need to address brownfield sites that are in the hands of 
public entities, either through tax default or acquisition for economic development 
purposes. Not only must liability protections be extended to such public entities, but 
direct grants should be available for the cleanup of properties in neighborhoods of 
disinvestment and in properties that have negative value due to more significant 
contamination. 

We also want to commend the Committee for addressing the need for liability pro- 
tections for redevelopers of brownfield sites. It will be important to strike a balance 
between giving redevelopers certainty that they will not be thrown back into the li- 
ability web after having invested in cleanups, and at the same time protecting the 
public against future contamination of these sites. 

We believe the Committee should seriously address the need to give local govern- 
ments the flexibility to clean up properties with brownfield redevelopment funds 
that are free from many of the arcane rules and regulations of the Superfund pro- 
gram. We need the flexibility to bring common sense to clean ups. This is not only 
the case with the issue of cleanup standards based on end-use, but in the definition 
of brownfields. We believe there are too many exclusions to the “brownfields facility” 
definition. For example, many abandoned industrial sites will have both removal 
and remediation needs. These sites are typical brownfield facilities which require a 
removal of immediate threats and a less urgent remedial process to restore the 
property to a useful purpose. The bill would exclude all of these facilities from any 
funding under this program. We would be glad to provide examples to the Commit- 
tee. 

It is also important for the Committee to address the relationship between State 
Voluntary Cleanup programs and local brownfield cleanup initiatives to effectively 
address the brownfield problems in communities. We have talked to several State 
voluntary cleanup program administrators who indicate that their voluntary pro- 
grams tend to focus on projects that are close to being NPL sites, not those 
brownfields that are less contaminated but still suffer from the Superfund stigma. 
While we believe there may be an appropriate link to State voluntary cleanup pro- 
grams, we should not assume that they will expedite brownfield cleanups or that 
they are the panacea for brownfield cleanups. Again, we believe local governments 
are best equipped to expeditiously cleanup certain sites and to work with the pri- 
vate sector in the redevelopment of brownfields, albeit in some form of partnership 
with State agencies. 

Mr. Chairman, as a result of your efforts and those of the Administration to sup- 
port brownfields redevelopment, communities are finally having some success in 
cleaning up less contaminated properties, which is allowing us to get these sites re- 
developed and back on the tax rolls. More complicated cleanups or NPL-caliber sites 
do create some misconceptions about the nature of the bulk of the inventory of sites, 
which we commonly refer to as brownfields. 

Mr. Chairman, many other issues remain to be addressed and we will be 
supplementing our comments with further technical comments on the drafts of both 
bills. But let me again commend the Committee for beginning a bipartisan debate 
on brownfields. We support your efforts to address brownfields in the 105th Con- 
gress and we look forward to working with you this year to enact legislation. We 
cannot afford to let another Congress go by without enacting a comprehensive na- 
tional program that will lead to thousands of brownfields cleanup, job creation, and 
sound local economies. 
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Finally, Mr. Chairman, while it is not in the jurisdiction of this Committee, we 
believe it is extremely important for the Congress to enact tax incentives that help 
companies redevelop brownfield sites. We have worked closely with the Administra- 
tion on the development of their proposal and would welcome the opportunity to 
work with the Senate as they consider this year’s tax bill. 

Again, we thank you for the opportunity to appear before you today. 
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The United States Conference of Mayors 


Brownfields Redevelopment 
Action Agenda 


Initial Framework 


The United States Conference of Mayors calls upon the President and Congress to develop a 
comprehensive national brownfield re^velopment program that would include, but not be 
limited to, the following components: 


UabilHy Prelaclien for landart. Innocent 1hird>Paiiy Purchoson 
and Rodovolopors of BrownfMd Sitof . 

Currently, financial institutions and private sector developers are unwilling to risk 
investment in the redevelopment of contaminated land out of fear of known or unknown 
cleanup liability. This barrier to brownfield redevelopment is particularly applicable to 
abandoned and underutilized sites with significant past industrial activity and to sites with 
documented environmental contaminatiott or suspected contamination. 

While contamirution at brownfield sites must be adequately and appropriately 
addressed, lenders, developers and innocent third patty purdiasets should not be held 
liable for contamination fot which they were not responsible. Removing such liability 
would significantly reduce financial risk and spur private investment and development in 
certain brownfield sites. In turn sudi development would trigger cleanup activities at sites 
which odierwise would not have occurred. 

Justification: Without sudi liability protection, lenders and developers will continue to 
invest.in greenfield properties diatfio not carry Ae risk of future enviromnental cleanup 
costs and liability. 
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H Expansion of RMi B i ownfield s InHio t ivo, Including Fumls for 
Proporolion and I mp lement at ion of Brownfield Redevelopment 

dfrare^iose 

Beyond liability protection, tbe fiist critical step to attracting private sector investment 
to brownfield sites is an environmental assessment and site diaractetization to determine 
tbe extent of environmental contamination and the cost of removal or remediation. If a 
city is to begin discussions with private developers, it must know whether the site is mod- 
erately or severely contaminated. Cities must know if removal actions will cost a poten- 
tial developer $10,000, $300,000, or millions. Certainly, in some instances private devel- 
opers may pay for them ini^ assessments on sites with prime locations and suspected 
low levels of cemtamination. But in reality, many brownfield sites will require assessments 
by local governments in order to attract initial private interest 

For some brownfield sites the cost of deanup would exceed the value of the property. 
Many of these “upside down” sites will never be redeveloped without governmental inter- 
vention. EPA’s expanded initiative should include funds for cleanup in diese cases. Cities 
should be supported in targeting specific properties for redevelopment and their marketing 
the property if the deanup costs are substantially less than the land value or proceeding 
with deanup otherwise. 

Funds should be set-aside either fimn the Superfimd Trust Fund or general revenues to 
provide resources to local governments to develop brownfield site inventories, site assess- 
ments and brownfield redevelopment strategies, tte main goal of which would be to attract 
private investment. 

Justification: Contamination of industrial property was not caused by the local govern- 
ments, lenders or the drizens who now most live widi the consequences of lost jobs, an 
eroded tax base and abandoned property that denigrates communities. The thousands of 
btownfidd sites that nationally pervade our communities represent a form of national 
emergency. Federal assistance to assess the environmental contamination of these sites in 
order to attract private investment, or target public investment for their remediation, is 
warranted as a nurinnal policy. Expenditure of funds fiom the Superfimd or from general 
revenues is appropriate because sites have gone without removal actions and are unreme- 
diated and undeveloped due to the n^alive effects of 15 years of a Superfimd liability sys- 
tem. That system has stigmatized properties and communities resulting in overall disin- 
vestment, the effects ofwhkh go far beyond the actual brownfield site. A federal pro^^ 

focusing on brownfield removal and remeriiatirm would help to compensate commutrities 
for lost tax revenues and jobs as well as other uniritended, negative effects of the current 
liability system cm a community’s ability to attrarx business investment 
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III Developimnt and Capitalization of Local Revolving Funds 

Thousands of brownfield sites require removal. or remediation activities in order to 
attract private investment. For example, many investors and lenders will perceive the 
mere need for such removal or remediation as a prohibitive risk to investment in the prop- 
erty, even though “liability risk” has been removed and site assessments completed: Par- 
ticularly in communities that have suffered from significant disinvestment already, devel- 
opers may not invest until actual removal and remediation have been performed or unless 
financial assistance is provided for the cleanup. 

Federal funds should be made available for the creation and capitalization of local 
revolving loan funds for local governments or the private sector to perform environmen- 
tal assessments, removal and remediation activities. The revolving loan fund would be 
administered by the local government or designated agency. For communities with a sin- 
gle brownfield site, for example, removal and remediation loans could be provided on a 
site specific basis. 

Justification; Costs for certain removal and remediation activities can not always be 
absorbed up front by local govermnents and authorities and, in many cases, the private 
sector. The local revolving loan fund would reduce risk of up front investments, attract 
additional private sector involvement and would be repaid to fund fumre brownfield site 
removal and remediation activities. 


IV 


Targeted 


Remediation Tax Credits 


The Administration and Congress should establish a targeted remediation tax credit pro- 
gram that would be administered by states and local governments. Tax credits would 
apply directly to a certain percentage of removal and remediation costs incurred by the 
private sector in developing brownfields in distressed communities. Under such a pro- 
gram, Congress would authorize a given amount of credits for a designated number of 
years, after which a reauthorization would be required for the credits to remain available. 

Justification: A variety of incentives ate required to attract private investment to prop- 
erties that have remained abandoned due to the stigma of environmental contamination. 
These properties often are found in communities that have already suffered from patterns 
of disinvestment. Tix credits are necessary to overcome the risk of investing in contam- 
inated property as well as neighborhoods tiiat suffer significant blight. 
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V Expad H w Ra davaJopment Through Claonup Standards Based on 
Future End-Use. 

Removal and remedy selection for Superfimd sites and for cleanup of brownfields often 
does not take into consideration the future end-use of the site. Selection of cleanup stan- 
dards based on a property’s end use can result in significant savings for the developer and 
enhance the likelihood that a fiuality will be remediated and redeveloped. For exmple, 
properties whose end-use is industrial should not have to meet cleanup standards for res- 
idential use. 

When cities and developers participate in a certified voluntary deanup program, 
cleanup standards should be established based on end-use. Meeting such standard should 
protect the dty or private sector entity from future federal liability under CERCLA. 

Justification: Basing deanup standards on a property’s end-use would protect public 
health and the environment wUe providing ad^ incentive for the public and private 
sectors to deanup properties that otherwise would remain unremediated, underutilized or 
underdeveloped. 

•k it if 
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Responses of Mayor Chris Bollwage to Additional Questions from Senator 

Smith 

Question 1. Mayor, the Orion Project that you mention in your testimony involves 
the capping and redevelopment of a 166-acre landfill. Included in this project was 
the filling of approximately 10 acres of wetlands, could you talk about your inter- 
action with the Federal agencies involved at this site regarding natural resource is- 
sues. Were there any claims for natural resources damages raised by the Fish and 
Wildlife service? 

Response. No. 

Question 2. Mr. Bollwage, I understand you are representing The U.S. Conference 
of Mayors. I am aware that the Conference of Mayors supports provisions in both 
S. 8 as well as S. 18 that would provide grants and loans to localities attempting 
redevelopment brownfields sites. What is the position of the Conference of Mayors 
on the issue of finality? For example, after an individual or company has cleaned 
up a site under State and local supervision, they could be liable for additional Fed- 
eral liability? 

Response. On the issue of finality, it is important that there be a mechanism for 
a property owner or prospective purchaser to be able to know what level of cleanup 
is necessary, and once those objectives are met, no further remediation will be re- 
quired, unless there is some imminent and substantial threat to public health or the 
environment. 

With respect to brownfield sites, many States have well developed voluntary 
cleanup programs that lead to “No Further Remediation” letters. The USCM be- 
lieves that if a site has successfully gone through a qualified State program, then 
there should be no additional Federal liability attached to that site for the contami- 
nants of concern. There may be a need for a reopener clause, but it should be lim- 
ited to cases where (1) there is an imminent threat to human health or the environ- 
ment, and (2) either the State response is not adequate or the State requests Fed- 
eral assistance. 

The USCM is looking for legislation that will make a bright line distinction be- 
tween Superfund caliber sites and brownfield sites that have been for too long dis- 
advantaged by the shadow of Federal liability. If a State has the ability to evaluate 
and approve a cleanup, then the issue of “finality” should also be delegated to them. 

Question 3. Is it the position of the Conference of Mayors that comprehensive re- 
form of the hazardous waste cleanup laws, including liability reform, remedy re- 
form, and increased State and local controls are necessary to really “do the job” at 
many of these brownfield sites? That is, does the Conference of Mayors believe that 
grants are enough to deal with the problem or does more need to happen? 

Response. Grants will provide municipalities with a tool for brownfields redevelop- 
ment. They can provide the impetus for getting a successful project off the ground. 
But for an issue as complex as brownfields, grants are not enough. Successful rede- 
velopment requires incentives for companies to relocate in sometimes blighted areas, 
transportation projects to improve site access, and opportunities for job training to 
bring jobs back into the cities. 

In addition to grants, liability protection for prospective purchasers and munici- 
palities which take title to brownfield sites for the purpose of cleanup and redevel- 
opment must be a component of any national brownfields strategy. Without such li- 
ability protections, brownfield redevelopers will still not invest in these properties. 

From our perspective, the brownfields issue is not just about cleanup, it is a full- 
scale recycling of our properties that will use the already existing infrastructure to 
benefit both our economies and our environment. Flexibility in the way public re- 
sources can be leveraged with private investment is what we need most. 

Question 4. One significant brownfield issue involves viable companies that have 
the financial ability to clean up these sites, but fear to do so because they may get 
caught in the Superfund liability net. Rather than risk a liability problem, they pre- 
fer to fence large industrial sites and let them lay fallow? Do you agree that this 
is a problem? How would you propose to fix it? 

Response. Idle, or mothballed properties are a problem in many cities. There is 
almost no incentive for a company to initiate a cleanup and develop a property if 
just securing the property and paying the teixes are less expensive. This goes back 
to your earlier question about “finality.” If a company knows it can negotiate reason- 
able, risk-based cleanup standards, obtain certainty after it is done, and perhaps get 
a tcix incentive for initiating the cleanup, we are confident that more companies will 
initiate their own, voluntary cleanups. 
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It is not an acceptable outcome for companies to continue to “mothball” land that 
could and should he returned to productive reuse and tax generating property. 


Responses by Mayor Chris Bollwage to Additional Questions from Senator 

Chafee 

Question 1. On large projects, the dedication of resources from the City, State and 
Federal Government can often make the difference. However, not all projects are 
large enough to justify such a commitment of resources. In your testimony, you note 
that you have identified 56 brownfield sites in Elizabeth. \^at are the characteris- 
tics of those sites, in terms of the risks presented? Are they so-called NPL-caliber 
sites? What changes do we need to make to Superfund to ensure that the average 
site, and not just the exceptional site, is redeveloped? 

Response. On the 66 sites in Elizabeth, I can’t simply characterize the risk on 
each, without providing detailed information on these sites. Attached is a report 
which provides a full description of these properties. 

As a general statement, I would say that for most of these properties are not 
NPL-caliber sites. Most of these properties are smaller, less contaminated sites, 
which we typically consider brownfields. I will have an updated inventory of these 
properties next month, and I would be pleased to provide this report to the Commit- 
tee once it is available. Smaller, less contaminated, non-NPL sites need to be taken 
out of the shadow of Superfund. We are asking for legislation to clearly distinguish 
between Superfund and brownfield sites. The liability and remediation standards 
should be delegated to States with solid cleanup programs. 

Question 2. On page 5 of your testimony, you advocate resolving the relationship 
between Federal voluntary cleanup programs and brownfields. You seem to imply 
that brownfields cleanups may best be handled outside of State voluntary cleanup 
programs. Could you expand on this, and do you believe that a brownfield cleanup 
that satisfies State and local governments should be final with respect to Federal 
liability, absent some extraordinary circumstance? 

Response. Sites cleaned up under State programs should be final, absent some ex- 
traordinary circumstance. One practical way to handle this would be to limit further 
Federal action unless, at a particular site, there is: (1) an imminent and substantial 
threat to public health or the environment; and (2) either the State response is not 
adequate or the State requests U.S. ERA assistance. 


Responses of Mayor Chris Bollwage to an Additional Question from 
Senator Lautenberg 

Question. In your written testimony, you state that “[i]t will be important to strike 
a balance between giving redevelopers certainty that they will not be thrown back 
into the liability web after having invested in cleanups, and at the same time pro- 
tecting the public against future contamination of these sites.” Please describe how 
you, or how The U.S. Conference of Mayors, would strike such balance. Do you envi- 
sion a Federal role anywhere in the equation? 

Response. Your question addresses the issue of pollution prevention opportunities 
and ways to protect against recontamination. Much of the brownfields contamina- 
tion goes back to industry practices from the turn of the century. We are much more 
sophisticated about environmental issues today than we were when CERCLA was 
enacted. There are regulatory and enforcement measures in place to limit the prob- 
ability of recontamination. It will be up to industries and environmental enforce- 
ment agencies to strike the balance between industrial growth and practical pollu- 
tion prevention. 

We believe finality on a site should pertain only to the preexisting pollution and 
its subsequent cleanup activities. Pollution caused post cleanup by the redeveloper 
should be subject to current environmental laws. 
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SURVEY REPORT 


Prior to the 1996 Winter Meeting of The United States Conference of Mayors, St. Louis Mayor 
Freeman R. Bosley, Jr., chair of the Conference’s Brownfields Task Force, directed that a 
survey of mayors be conducted to obtain examples of brownfields in cities and estimates of how 
such properties affect city tax revenues. Survey results were intended to support further review 
of these issues by the mayors in a special brownfields session on January 25 with the U.S. EPA 
Administrator, Carol Browner, and key Congressioral leaders, such as Senator Christopher Bond 
(MO) and Representative Thomas J. Bliley, Jr. (VA). 

The survey, conducted in January, was distributed to 2(X) cities with populations of 30,000 or 
more. This was a sample of cities consisting of the membership rosters of three of the 
Conference’s standing committees. Thirty-nine cities completed all or part of the survey. 

The findings of this survey are based solely on responses from survey participants who were 
asked to provide information on the number of brownfield sites (subject to each city’s criteria), 
descriptions of such sites and estimates of local tax revenue that is lost each year by 
underutilization of these properties. Responses by individual cities, including their supporting 
materials, clearly show the great variability in what cities now know about brownfields, 
including, most notably, actual contamination on these sites. Some cities have invested time and 
resources in assessing the problem, while others are still in the early stages of examining such 
sites in their cities. Therefore, the data provided in Table 1 of this report must be viewed as a 
snapshot of the problem; comparisons of data on the nature and scope of brownfields across the 
cities would not be valid. 

Among the key findings of this survey: 

• The 39 cities reporting that brownfields are present in their community identified more than 
20,000 such properties or sites of multiple properties. While these results do not allow for 
projections of total brownfields in the natitm, the high counts of sites in this small sample 
of cities indicate the problem is a significant one. 

• Thirty-six cities with brownfield sites estimate the land area of their brownfields totals more 
than 43,000 acres. In these 36 cities alone the total land area defined as brownfields exceeds 
the size of the nation’s csqtital city. 

• Thirty-three cities with brownfield sites say that more tharr $121 million is lost each year in 
local.tax revenues — using conservative estimates. More than $386 million is lost each year, 
using more optimistic estimates, suggesting that the more than 20,000 cities and other 
municipalitiK nationwide could be losing billions of dollars each year in local tax receipts 
due to the existence of brownfields. 


1 
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The survey results allow a number of generalized observations on the nature and impact of 
brownfields in cities; 

• Brownfields are found in cities of all sizes; nearly one-half of the cities responding to the 
survey were under 100,000 in population. 

• Brownfields are diverse in size. In the survey they range in size from the vacant 700-acre 
site of the former United States Steel Ensley Works in Birmingham to the one-half-acre site 
of a former gas station and dry cleaning business in Normal, IL. 

• Brownfields are the byproduct of varied land uses, largely industrial and selected commercial 
activities. A section of this report. Descriptions of Brownfields Sites, describes many types 
of business activities that have produced brownfields in cities. 

• Brownfields are often the legacy of historic practices, with initial business uses at some sites 
dating back to the last century. It is suggested that contamination of buildings and/or land 
in many cities has occurred over time, with properties being held by several different owners 
and us^ for a variety of business purposes. On numerous sites, the current owners ~ often 
cities - did not cause the contamination of the site. 

• Brownfields, found throughout cities, can diminish other important community assets and 
resources, from the abandoned Revere Copper and Brass facility which borders on the City 
of Detroit’s major historical resource. Historic Fort Wayne on ttie Detroit River, to sites on 
the Village of Palatine’s major commercial thoroughfare. Northwest Highway. 

• Brownfields are now being addressed in several cities through partnership solutions that bring 
resources and support from other levels of government and the private sector. For example, 
the City of Houston is concentrating on site redevelopment in its federal Enterprise 
Community area; the City of Dearborn used a state grant to reclaim a property for 
productive use as a steel processing facility; and other cities noted how EPA’s brownfields 
redevelopment pilot program supported their efforts. 

The sections which follow in this report provide further explanation of these points. Table 1 
sets forth specific estimates of brownfield sites and estimates of local revenue loss, with such 
projections in most cases presumed to be conservative estimates. Statements on Brownfields 
provide descriptions which characterize city perspectives on the challenge of this problem. 
Descriptions of Brownfields Sites provide brief representative examples of sites in individual 
cities. 
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Table 1: Browofield Stes and Estimated Revenues Lost 


CITY 

(Rankod by bopV 

ST 

PopulaMan 

1! 

TetalAcraa 

Eat Anrwai Leaal 
Conaarvathra 

i! 

Chicago 

<n IL 

2.m.726 

3.000 


31,400,000 

$1300300 

Houaten 

{2} TX 

t.6304S3 

19 

38,90 

•M** 

»••• 

Oabob 

(9) Ml- 

1.027^74 

2,900 


$6,060,000 

$14,000,000 

SanFraneiaee 

CA 

723.98> 

9,091 

831,00 

$16,000,000 

$100.000300 

SaaMa 

WA 

916^ 

800 

2,070.00 

$4,000,000 

$4,000,000 

Claoatand 

OH 

909,616 

6,000 

14,000.00 

$9,000,000 

$14,000,000 

Dsrwar 

CO 

467,610 

36 

3.400.00 

•MM 

•MM 

St Louis 

i*} MO 

366.669 

1,669 

1,000.00 

$29,000,000 

$100,000,000 

Tulsa 

OK 

373,790 

96 

100.00 

••M* 

•MM 

Louiauils 

KY 

266,063 

2,000 

9,900.00 

$6300.000 

$10,000,000 

Birmingham 

AL 

269,966 

200 

2.900.00 

$2,700,000 

$9,000,000 

riochaatar 

{S} MY 

231,636 

36 

203.00 

$1,700,000 

$1,700,000 

linooln 

NE 

161 J72 

1 

90.00 

TffOff.OOO 

$668,000 

FortWayrw 

IN 

161.636 

64 

2J79.00 

$1,000,000 

$10.000300 

Dayton 

OH 

162,044 

6 

100.00 

$2,423,000 

$2,423,000 

Taeema 

WA 

176,664 

3 

400.00 

$13,000,000 

$17300.000 

Knoxvila 

TN 

169,121 

40 

290.00 

$900,000 

$1.000300 

Providanoa 

Rl 

160.738 

74 

2,260.00 

•MM 

MM* 

SaNUkaCby 

i/r 

196M6 

19 

290.00 

$10,000,000 

$90,000,000 

Erie 

PA 

106,718 

12 

129.00 

$200,000 

$600,000 

asaiwatar 

FL 

68,764 

3 

190.00 

•M«« 

••M* 

Groan Bay 

Wl 

66,466 

to 


$100,000 

$100300 

Oaoibom 

Ml 

86,286 

10 

190.00 

$3300.000 

$9,400,000 

Richmond 

CA 

87.429 

10 

63.99 

$230,000 

$300,000 

Raeina 

Wl 

84,268 

20 

40.00 

$290,000 

$380,000 

Hammond 

IN 

84,236 

3 

179.00 

$971,725 

$2,698,629 

Cawtan 

OH 

84.161 

7 

106.00 

$2,774,900 

$3,229,000 

Carson 

CA 

83.000 

6 

70.00 

$1300.000 

$2,000,000 

Lynn 

MA 

81,249 

90 

1,000.00 

$9,000,000 

$29,000,000 

Magma FrdlB 

NY 

61,640 

10 

iea40 

$644,600 

$1,126,400 

Kattaring 

OH 

60,966 

1 

3.00 

$30,000 

$100,000 

Yuma 

AZ 

94,633 

3 

60.00 

$290,000 

$1,000,000 

Bkhart 

IN 

43,627 

30 

90.00 

$190,000 

$360,000 

York 

PA 

42.163 

10 

4oaoo 

$600,000 

$790,000 

Normal 

H. 

40.023 

6 

39.00 

$100,000 

$190,000 

Paiatina 

<•> H. 

36.293 

3 

1.90 

$8,790,000 

$10,000,000 

Evaratl 

MA 

39.701 

8 

199.39 

$1,900,000 

$1,900,000 

DaKalb 

IL 

34.629 

3 

1.30 

$76,000 

$89,000 

WWamsport 

TOTAL 

KEY: 

PA 

31.963 

4 

20,827 

29.00 

$50,000 

$121363329 

$290,000 

$308363329 


{1 > - MliiiuilaU tax ravanua ««■ baaad on tha 9 comp t atafl bfownliaid aitaa: ttw aatimata was also usad for tabulation 

of obtiatistis astfaiala. 

{2> • InfomMtfon basod on brownlisi ds wMhin anhanead 'antstpiisa eoownunitiss only. 

{9> • Numbara rafloet only MuBtfW abas, total mimbar of brownMd sdso is Nghsr. 

{4> . M ravanus astimaiss assuma highar numbar of>ownAsld sitas bion providad. 

{S> • This data Mudas only largo obaa. tha any aadmatos thsy bava bsbMsn 200-900 addWenal abas. Estfmatsd rawanuo 
only Mudas IS of thsoa abas. 

{<)*Thoobyostimola8thayoeuldpotontiabyhawa2Stnorasbsaoni9 aeras. 

•• Wsapondar^ idardbiid abhor individual pfopartsa andfor abas, many of which contain mubipia propartiaa. 

**• TH— erfii— 0 ^ — 4i— ^ ^ mwi tss: ptin sa fystfr a aatanataa uasd lot labulaltoii 
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SELECTED EXCERPTS FROM BROWNFIELD SURVEY 


BURLINGTON, VT 

The City’s brownfields comprise about 40 acres of land and are located within a three-mile 
radius of the central business district. Most are located either within, or adjacent to, low- and 
moderate-income neighborhoods, contributing to a trend of disinvestment and increased health 
hazards. 

The City is concerned that there may be additional brownfields in the future due to unknown 
questionable practices of existing businesses. 

Redevelopment of brownfields will promote efficient land use patterns, reduce the air and water 
pollution associated with urban sprawl, and expand job opportunities in locations that are 
accessible to lower-income populations. 


COLORADO SPRINGS, CO 

Although the EPA has performed a Site Inspection under CERCLA and has determined not to 
seek further actions at the site, this site remains a wasteland due to fear of distributing heavy 
metals and other contaminants. 


DAYTON, OH 

The negative impact of brownfields extends fer beyond numbers in a chart, or even dollars in 
our treasury. The presence of brownfields has a blighting influence on neighborhoods and is 
often perceived as further evidence of abandonment of communities and the people who live 
there. 


DEARBORN, MI 

With the help of a $803,000 site reclamation grant from the State of Michigan, a steel processing 
company has begun construction of a $20 million steel service center employing 150 people. 
This project is a model of public-private economic development in the reuse of brownfields. 
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DETROIT, MI 

Because of its prime location on tbe Detroit River, adjacent to the major historical lesource 
in the City, tbe nondeveiopment of this property has a severe blighting inq>act on the 
neighborhood and the City as a whole. 


ELKHART, IN 

If the City were to pick up the funding for this cleanup, we would take resources away from 
our educational, recreational programs for the youth in the area. 


FORT WAYNE, IN 

This facility was most recently used at its fiiU capacity as a heat treat shop. However, it has 
had prior industrial uses including arms production during the early 1900s. The site is from 
tbe eta of on-site disposal of industrial waste and no enviromnental regulation. 


GREEN BAY, WI 

If this parcel is consideted to be environmeniaily unsuitable for development, the property 
will not become privately owned and may never be placed back on the tax rolls. 


HOUSTON, TX 

Today, increasing environmental concerns and lack of incentives have compounded 
Houston’s decenoalization problems, leading to increased deterioration of ^ inner-city. 

The slightest suspicion of an environmental issue encourages companies to locate elsewhere 
due to lack of financing and fear of potential funire liability. Currently, there are few 
outside incentives for iimer city development, thereby discouraging the private sector from 
risking funds for remediation and redeveiopment of a brownfield. 

Over the last three years, numerous redevelopment efforts within or adjacent to the 
Enhanced Enterprise Ctanmunity (EEC), which is a 20 square mile area located in the oldest 
area of the inner city, have been delayed or not fully realized due to the proximity of specific 
properties to potential environmental hazards. 
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KNOXVILLE, TN 

The high visibility of this brownfidd propetty fiom the Intnstate Highway and the loss of 
medium- to high-paying jobs have heated cieate a veiy negative effea on the suRounding 
community in teims of image as well as economically. 


NIAGARA FALLS, NY 

Remediation at the site would consist of se le c i ed demolition, stabilization of walls and other 
structural work as needed, upgrading utility service as needed, cleaning of buildings, removal 
of contaminated soils, remoral of the undcarground storage tank, removal of obsolete 
equipmern and transformers, and removal of all asbestos on-site. The propetty is in arrears 
on taxes. Since remediation costs are protiibitive to the City at this tune, foreclosure has 
been stalled and the proper^ is not producing tax benefits. 


PALATINE, IL 

The Village of Palatine has three comaminaied properties on different sites along its major 
commercial thoroughfare, Northwest Higfamy. These properties ate a blighting influence 
upon adjacem businesses and Village residents and visitors who travel through the 
community. 


PROVIDENCE, RI 

Presently, over 4 million square feet of vacam space are listed for sale or lease. This is 
space perceived to have potential value as a manufacturing or business location. Many more 
former manufacturing facilities languch with potential users reluctant to consider them, and 
owners unwilling to discuss a use for fear of the fmanciai burden of environmental 
remediation and responsibility. 

RACINE, WI 

The City has very little infotmation about the extent of couamination of the possible 
brownfield sites. This is because owners of prop e rty are reluctam to have studies made for 
fear of exposing a problem and thus,' fmanciai exposure. 
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RICHMOND, CA 

Contamination is perceived to be from spills which occimed when the compai^ broke apart 
electrical transfonners to recover and te^cle the copper wires. 


ROCHESTER, NY 


The City assembled this land in the eariy 1980’s with the intention of industrial redeveloptnem 
and generation of jobs for area residents. Approximately 24 acres of this site remain 
underdeveloped due, in part, to environmental problems caused by previous business owners and 
operators (junkyards, service stations, and tnt^ fabrication). 

SEATTLE, WA 

A pending transaction with a local manufacniter was cancelled due to potential environmental 
liabilities. The prospective purchaser instead relocated to a site south of Seattle. 


TACOMA, WA 

Matty of the sites in the study area requite cleanup under the State of Washington’s Model Toxic 
Control Act requirements. The risks a s soc i ated with redeveloping contaminated properties have 
driven p rospective development outside of the City to undeveloped areas. 
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BROWNFIELD SITES - A DESCRIPnON 

Please note that certain sites that are described were chosen because of the variety and 
complexity of the issues presented. Other sites were chosen because their brownfield 
problems are common among most of the nation’s cities. 


BIRMINGHAM, AL 

• The North Birmingham Industrial Redevelopment Project area encompasses 

approximately 900 acres of distressed industrial and residential land in the North 
Birmingham and Northside Commumties, north of Village Creek. Dominated by the 
former Sloss-Sheffield Iron and Steel Company blast furnace site, the area has superb 
interstate and rail access and is located less than a mile from Birmingham’s City 
Center. However, over 40 percent of its land is either vacant or under-used. 

The project site has been defined by a community-based industrial redevelopment 
planning process involving businesses, neighborhood residents and the City of 
Birmingham. It aims to coordinate activities, including site planning and public 
investments required to attract private investment into the area. The City s EPA 
Brownfield Pilot Program is an important part of the project. 

This redevelopment project would create sites for as many as two million sq. ft. of 
industrial and commercial funlities that could employ over 2,000 people. Project 
planners envision a four-phase, multi-use redcvdopment, geared to existing trends in 
the metropolitan economy. 

In addition to environmertal issues, major obstacles to redevelopment include 
flooding, lack of visibility, multiple ownerships and the distress of the surrounding 
neighborhood. 


• The vacant 700 acre site of the ftirmer United States Steel Ensley Worte has a unique 
attribute: it is the eastern terminus Ibr three imyor rail carriers. In addition, it is 
served by the Birmingham Southern Railway, a local switching road. A propos^ 
intermodal facility would make available the most modem technology to all carrim. 
The $38,000,000 facility would employ approximately 50 workers. Its construction 
would promote the intensive development of the remaining 500 acres of the USX site 
for distribution, heavy manufacturing and other rail sensitive industry. The project 
would enhance Birmingham’s competitive advantage as a transportation center. 

The Ensley Works operated until 1979 when they were shut down and dismantled. 
The neighboring business district and residential areas, already stagnant from the long 
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term decline of the mill, were plunged into despair. In recent years, under the 
leadership of B.E.A.T. (the Bethel Bisley Action Task), a church coitered, grass 
roots community development organization, residents and businesses in Ensley formed 
the Ensley Community Issues Forum. This organization has developed a long range 
economic development plan for the Ensley area that supports the redevelopment of the 
USX Ensley Works. 

Major obstacles to redevelopment include difficult site topography, need for improved 
transportation access and the distress of the surrounding neighborhoods. 


BURLINGTON, VT 

Burlington is the home to 19 commercially and industrially-zoned brownfields and has 
only one unpolluted site available for industrial development. There are 
approximately 43 acres of developable commercial and industrial property of which 
^)^t 40 acres are brownfields or polluted industrial or commercial sites. The 
liability associated with these sites prevents banks from financing and develtqiers from 
making investments to create jobs. As a result, over the past decade, dozens of new 
industrial sites have been developed in prime agricultural soils within a ten-mile 
radius of Burlington. This land use pattern has created an overburdened road network 
that makes the City less accessible and more unattractive to prospective firms. 

• The largest of these sites is situated adjacent to a main artery in this City and is the 
City’s prime industrial location. The presence of this brownfield has prevented the 
construction of a major highway that would connect widi the City’s urlNut watofttmt. 
Private waterfront development in a number of cases has been staled due to the lack 
of sufficient road access. As a result, the City’s efforts to create jobs have been 
much more difficult. 

• Brownfields are also involved in the City’s Riverside Eco-Park project. 'This project 
will create and develop a 430 acre agricultural-industrial ecosystem. The site is 
situated, within an 830 acre tract of land that is the home to tire lar^st wood chip 
electrical generating plant in the U.S., a leaf compost facility, communi^ supprated 
agriculture and a wood and metal recycling depot. The project will build on the 
forthcoming world’s largest wood chip gasification demonstration project and involves 
a change in the City’s aming to encourage the development of environmentally 
fnetdly businesses. 

The Riverside Eco-P^ project will be the first of its kind in the country and will 
become a model of sus&unable development that could be duplM»red in cmmtrres 
around the world. The presence of thb brownfield »te will make it more difRcult to 
successfully develop this major job creation initiative that combines job creation with 
environmental protection. 
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CANTON, OH 

• A 13 acre site at I5th and Many S.W. is a fcmner Meel manufacturing &cility that is 
under utilized presently. It is a site of a former forging plant. The buildings have 
been removed and appears to be an attractive site located immediately at the 
entrance/exit ramp system of a major highway and visible from two major highways. 
Healthy industries surround this unproductive, vacant site which is zon^ for heavy 
industry. 


CHICAGO, IL 

Ihe following are examples of the City of Chicago’s Brownfield Klot Sites. The City 
launched a pilot program in November, 1993 to cleanup and redevelop five abandoned 
properties over a two-year period. Chicago worked with local businesses and 
community industrial retention groups to identify sites. Originally funded with $2 
million in general obligation braids, the City found that two of the sites were cleaner 
than anticipated. All five properties will be returned to prrxluctive use for 
approximately $850,000. The Brownfield Pilot Site program is further judged a 
success in that it has retained 300 jobs in the city and helped to create 1 10 new jobs. 
Substantial private investment has also gone into the sites ranging from capital 
improvements to a private rmmmitment to hire the developmentally disable. 
Environmental cleanup has made these target communities healthier and safer. 

• Site 1; Scott Peterson Meats wanted to expand its operations but was deterred by a 
major eyesore - a former bus bam across the street that was full of garbage, tires, 
drums, scrap metal and other debris. The City removed the waste and tore down the 
building. Further investigation revealed underground storage tanks and vmiits which 
were also removed and cleaned. The 1.8 aoe site is now a flat, qien Itt to be used 
for secure parking. Scott Peterson, assured of expansion space and a safe lot for his 
employees, has invested $5.2 million in a new smoke house and added over 100 new 
employees. A city-funded social service agency is screening local residents for jobs 
and the company is establishing a program to hire the developmentally disabled. 

• Site 2: An explosion closed this 7 acre site of a steel foundry in 1979 and the 
property became tax delinquent Illegal scavengers demolished everything but a 
tottering 150-foot smokestack. The smrAestack threatened train tracks next to the 
Verson Corporation, an automotive press rnanufiumirer that was considering a move 
to Indiana - a potential loss of 350 living-wage jobs. The City removed more than 
200 truckloads of debris and 5 barrels of hazardous waste. Cleanup is nearly 
complete and the City will be working with a local industrial retention group to 
market the site. Verson Steel has not only decided to remain in Chicago, but also 
expanded its assembly plant. 
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• Site 3: This city-owned 3.3 acre site, vacant since 1982, was a target for vandals and 
illegal waste dumpers. Concern about environmental contamination stalled sale of the 
property to Blackstone Manufacturing for use as secure parking. The city has 
removed surface debris as well as underground storage tanks and contaminated soil 
below the surface. The site is being processed through the Illinois voluntary cleanup 
program and Blackstone Manufacturing will purchase the site from the City. In 
addition, the City is working with the company to close a bordering street and 
landscape the area for a secure, campus-lite setting. 


CLEVELAND, OH 

• Collingwood Yard site is located in. northeast Cleveland in the South Collingwood 
neighborhood. Collingwood Yard was the location of major railroad repair, painting, 
switching and administrative functions. Most of the 2S0 to 300 acre original yard is 
still used by Conrail. The 48 acre development site was formerly part of the 
Collingwoc^ Rail Yards and was used for the repair and painting of rail cars and 
NYC’s printing office. During its operation, most of the site was covered by 
industrial buildings. After closing of the repair facility, that portion of the property 
was sold off by the rail company in 1982. Conrail continues to operate a switching 
and a smaller repair ^ility south and west of the site. Fourteen years ago, the 48 
acre parcel was sold off to a potential developer but the site remains underdeveloped. 
Many proposals have been developed but have not proceeded due, in part, to the 
unknown environmental problems of the site. In addition, the site suffers from a 
changing neighborhood with negative perceptions from developers. The site, 
however,.does have good access. The Collingwood Yard site is located directly south 
of Interstate 90 and South Waterloo Road at the comer of East lS2nd Street, a major 
north south street in Cleveland. 

Today only five of the original rail buildings, each in a varying stage of disrepair, 
occupy the site. One newer warehouse building and a number of billboards are also 
located on the subject property. Most of the 48 acres is vacant land. 

• The 46 acre Coit Road CM Plant ^ is also located in northeast Cleveland in the 
South Collingwood neighborhood. The site is a vacant, l.S million sq. ft. former 
GM Fisher Body site. As part of an economic reuse effort, the State of Ohio took 
title to the site and the structures were scheduled for demolition. In the interim, 
PCB's were discovered on the site and as a result of vandalism, the PCB’s were 
released across the site. The State is now in the fourth year of a six year clean-up of 
the site at a present cost of $40 million. The site clean-up is expected to be 
completed in 1997. 

The site is located in a working class neighborhood surrounded by residential land 
uses, except for freeway and rail to the north. Because the site has remained vacant 
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for so long, the neighborhood has experienced a significant loss of population as 
former employees of the site have moved from the area. 


COLORADO SPRINGS, CO 

• Gold Hills Mesa is an area comprised of millions of tons of mine tailings on about 
170 acres of land that remain from the extraction of gold and silver from ore. It is 
located in the Colorado Springs City limits at the foot of Pikes Peak. Its impact to 
the City is that it is virtually undevelopable land, and it is an eyesore that lies directly 
beside the primary access from Colorado Springs into the mountains. Although the 
EPA has performed a Site Inspection under CERCLA and has determined not to seek 
further actions at the site, this site remains a wasteland due to fear of distributing 
heavy metals and other contaminants. 

• Rocky Mountain Industrial Chrome is a small site near the center of Colorado Springs 
that was used for a chrome plating operation. It has been abandoned for almost 10 
years, and is virtually unmarketable because of the stigma of contamination. 


DAYTON, OH 

• The Dayton Tire and Rubber brownfield consists of 37 acres located along Wolf 

Creek, one and one-half miles west of downtown Dayton. This manufocturing plant 
operated from 1905 until 1980 when it was closed and purchased by a salvage 
company that subsequently went bankrupt. The site was unsecured and salvagers and 
vandals operated freely. This situation, while long a concern to the adjacent 
neighborhood, finally received national attention due to a large spill of PCB’s into 
Wolf Creek in April 1987. 

Between 1987 and 1989, the U.S. EPA spent S3.4 million on removal and 
encapsulation of PCB-oils, asbestos, and contaminated structures. However, even 
after U.S. EPA's largest emergency response operation ever, the Dayton Tire site still 
contained crumbling, asbestos-filled buildings. Therefore, in 1991, having exhausted 
the effort to have the owners of the property resolve the problems, the city of Dayton 
spent nearly $2 million of general funds to remove the remaining asbestos and level 
the site. Unfortunately, there is still no guatantee that the site is ready for 
development. 

This area of the city is critical to our long-term success. In a partnership between 
federal, state, and city government, over $80 million is being invested in the west 
Dayton transportation system. It is our intention that the system will revitalize west 
Dayton by creating improved access and new opportunities for development. The 
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Dayton Tire site is within the area targeted for service by the system. If this site is 
not available for redevelopment, a key oppoitunity will be lost. 

The major impediment at the majority of our sites is potential Nivironmental liability. 
Compounding the liability question is the fact that many of these sites are also located 
above our vulnerable aquifer which is a federally designated sole source aquifer. As 
such, ground water cleanup becomes a possible factor and likely cost driver. Givtm 
current state and federal direction, these types of sites are lilaly to go unaddressed or 
at a lower priority due to the greater $ investment/job created. This creates a speciflc 
disadvantage for cities like Dayton which rely on ground water for public diinldng 
water. A more k^ical ajqrroach would place a high priority cm sites, provide 
CERCLA funds to address ground water cleanup. Such an approach would create 
jobs in the short-term and preserve 4(mg-term economic stability by prcdecting and 
preserving the water supply Kwrce. 


DEARBORN, Ml 

• This 140,000 sq. ft. steel servicing center was built in 1930 and sits on approximately 
12 actes. The property has stweral h«tvy overhead cianes with rail access possible. 
The property has been for sale for about $1.2 million since manufacturing operations 
ceased over five yeare ago due in part to a leveraged buy-out. The property has been 
reascHiably maintained and several interested parties have proposed varimis reuse of 
the property, some of which the City would consider as unfortunate under-utilization. 
A complete environmentid assessment is not available and accurate clean-up costs 
estimates is an impediment. 

• This is a 10 acre pared of vacant land which is zoned light industrial. The property 
is on the State of Michigan’s list of txmtaminated sites due to the ^ that it had bero 
used.as a landfill in the distant past. The City has not been aware of serious 
marketing attempts by the property owners, until recently. A devdoper with 
experience in unstable soils Im come forward. The developer has expressed interest 
in flying for a site reclamation grant. Whether or not this is critied to the 
(tevdopment is not certain at this time. The property has excdlent location, existing 
inftastructure and potential. 

• This prqierty was a 400,000 square foot manufacturing facility built during the 
1920’s. The prrqiaty deteriorated to a dangerous eyesore and was used most recently 
as a machinery storage &»Iity. With the help of a $^,000 site reclamation grant 
from the State of Michigan, a steel processing company has begun construction of a 
$20 million steel service center employing ISO people. This project is a modd of 
public-jmvate economic development in the reure of btownfidds. 
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DEKALB, IL 

* Two of our three identified sites are old service stations. One service station site is 
presently being remediated and is a vacant lot on a comer in the Downtown Business 
District. Because the remediation method is ongoing, no building is being proposed 
for the property and since the vacant lot is in a highly visible area of downtown, the 
City has elected to construct a park at the site. Since no business is interested in 
purchasing this property, we lose TIF Funds, since it is in the TTF District, as well as 
other described taxes. 

• The other site is not in the downtown business district but is a vacant lot originally 
stated for a new gas station/mini mart. This development came to a halt when they 
discovered excessive contamination during new construction excavation. It remains a 
vacant lot. 


DENVER, CO 

• The Northside Treatment Plant is a SO acre. City-owned parcel in north Denver that 
was formerly used as a sewage treatment plant. Although the property has not yet 
been redeveloped, the project has generate some useful lessons. 

The city estimates cleanup at $500,000, demolition at $1.S to $2 million, and 
improvements (street) at SI to $1.S million. In that area, property sells for about 
$1.30 per sq. ft., which for 30 acres would generate $1.8 million (20 acres goes to a 
park and to the Colorado Air National Guard for an armory). Taking the lower 
estimates, the project has a deficit of approximately $1.2 million. Remediation is thus 
one of only several impediments to the reuse of the site. Also, we have found that 
other governmental agencies can be difficult to deal with r^arding issues of 
contamination. The armory involves two other government bodies: one is the 
National Guard; and the other is the capital spending committee for the State 
legislature. The National Guard recently voic^ their concerns about the Colorado Air 
National Guard constructing an armory at the site; their concerns basically centered 
around a misunderstanding of liability. The capital committee had similar concerns. 

• In Commerce City, the Woodbury site is a 14 acre, former Superfiind site that has 
been completely cleaned up. The site had previously been used by a chemical 
manufacturer. Even though the property is certifrably clean, no one has expressed an 
interest in purchasing the site for redevelopment. EPA believes that Actors such as 
the irregular shape of the property and poor access to the site hamper any interest in 
redevelopment. 
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DETROIT, MI 

• The former Revere Copper and Brass Facility is a 29 acre site now owned by the City 
of Detroit and borders Historic Fort Wayne on the Detroit River. It was formeiiy 
used for the manufacturing of copper and brass products. The facility ceased 
production in 1985, but the former structures were not demolished, nor was the 
facility closed. The former owner left over IS large structures in a severe state of 
dilapidation on the property, together with numerous pits, subbasements, underground 
storage tanks and other related facilities. Environmental concerns include 
underground and aboveground tanks, drums and cans, potential transformers, 
baghouses, VOC, SVOC and metal contaminated soils, concrete and wood blocks, 
lead based paint and asbestos containing materials. Because of its prime location on 
the Detroit River, adjacent to the major historical resource in the City, the 
nondevelopment of this property has a severe blighting impact on the neighborhood 
and the City as a whole, liie City is currently working with the State of Michigan in 
attempting to address the condition of the site and demolition of the structures is 
underway. Subsurface contamination issues will have to be addressed before the 
property can be redeveloped. 

• The former Lear-Siegler Facility is a 12 acre site of former automotive manufocturing 
facilities located on the Detroit's west side on Epworth between Kinsdale and 
Vancouver. It is located in a mixed commercial/industTial and residential area (three 
ate homes facing the facility on Epworth). The site has been the subject of a 
Superfund removal action, during which adds, PCB’s, asbestos, chlorinated liquids, 
flammable liquids and various sludges were removed. The former owner allo>^ the 
property to tax-revert to the State of Michigan, abandoning the fadlity with 
transformers in place, and without demolition of the substantial structures. The 
property in its stale of disrepair became an easy target for illegal dumping; one side 
of the property became so infested with trash that only one car could travel the street 
at a time. Clearly, the site has had a major blighting influence on the immediate 
neighborhood. In addition, because of the condition of the structures and the 
remaining environmental concerns not resdved by the EPA action, developers are not 
interested in the site. The City has been woridng with the State of Michigan to 
address the condition of the site. Demolition of the structures is underway. 

Subsurface contamination issues will have to be addressed before the prop^ can be 
redeveloped. 


E1>KIIART,IN 

• The City of Elkhart Redevelopment Commission acquired the Benham West site many 
years ago, a site that previously had a gas station and a dry cleaner. The commission 
acquired this sitefong before out understanding of the potential adverse effect on the 
environment of leaking underground storage tanks. This property is a .6 acre pared 
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of land in an economically-disadvantaged area ofsouth central Elkhart. In recent 
years, the City of Elkhart, with the help of partnership from the private sector and 
some state and federal grant assistance, has b^un to turn this blighted area from a 
community liability into a community asset. We have set up programs which provide 
educational and recreational opportunities for inner city youth. 

The Benham West site remains undeveloped due to the high cost involved in cleaning 
up the groundwater contamination at the site. If the City were to pick up the funding 
for this cleanup, we would take resources away from our educational and recreational 
programs for the youth in the area. The site continues to add to the condition of slum 
and blight in this neighborhood. It is a public eyesore. We are currently receiving 
no tax dollars from this prcqrerty. It would be an excellent site for the City to recycle 
back into full use and put on the tax rolls as a productive piece of property. We even 
have a minority business enterprise that would like to construct and operate a small 
convenience shopping mini-mall. Our hope is to induce disadvantaged business 
enterprises to invest in this urban renewal program, creating through ownership, 
greater community pride and a sense of social justice in this inner city neighborhood. 

Unfortunately, the cost of cleaning up the contamination is estimated to be in excess 
of $2S0,CXX). There are also lingering issues of "how clean is clean", who makes that 
determination and whether that determination will be held in the future at the same 
level. The minority business enterprise that is interested in the property has had great 
difficulty in receiving funding from any local banks. The question of lender liability 
has kept any financial lending institutions from redeveloping this land. 

• The East Bank site is a 2.9 acre site located in downtown Elkhart along the Elkhart 
River. In 1991 the City of Elkhart was installing a storm sewer adjacent to this 
property when high concentrations of trichlorethylene (TCE) were found in the 
groundwater. This site had previously been used for many different commercial and 
industrial purposes and had been through a series of owners. The site is located in 
our central business district in a prime business location. However, due to liability 
issues associated with the contamination, it has been vacant for the past five years. 

The City of Elkhart has spent a lot of time and effort attempting to revitalize its 
downtown area. Unfortunately, this site has some real native impacts on all of those 
efforts. The major impediments to redeveloping this property stem from the issues of 
uncertainty on the site. The extent of contamination is unknown as well as the cost to 
remediate the property. Once again there is always the lingering question of "how 
clean is clean" as well as lender liability issues and receiving the appropriate funding 
to redevelop the property. It ajqiears that this site will continue to sit vacant as there 
are currently no solutions to these redevelopment obstacles. 
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EVERETT, MA 

• The Monsanttj/R(»«i site is located along the Mystic and Malden Rivers. It consists 
of appronmately 77 acres of vacant land located in a formerly heavy industrial 
action of the City. In October 1992 the Monsanto Chemical Company tmminated all 
production of chemicals at this facility. Since 1992, the site has bm undergoing 
environmmitai remediadon. The owners of this site have received a waiver from DEP 
to conduct the remediation privately. This parcel of land has formally changed 
owi^shqi fism the Monsanto Chemical Company to Rosen Associates, a sho{q>ing 
center dtweipper. The new owner is in the process of developing a major regional 
shewing center and has agreed to preserve the conservation land along the Malden 
River known as the Monsanto Fund Land. 

The resources used to clean this site are private; however, the City of Everett and the 
private ownos have vrorked closely to assure that the reuse plans are favorable to the 
City. Thus, a public audience has been given to a private action. This openness will 
result in a new use of a formerly heavily industrialized section of the City, a 
recycling that truly meets the n^s of residents today. The nature of this site’s 
former use could have been a major barrier, yet the Monsanto Company sets an 
examine for other owners of environmentally damaged land. Proper planning by this 
firm and their willingness to work with the City means that the site is now opetied up 
to the public. 

• The General Electric (G,E.)/U.S. Air Force Plant 28 site consists of approximately 50 
acres of industrial plant space. Prior to 1988, this site was used for the manufacture 
of aircraft engines. Since 1988, the manufacturing facility has been shut down and 
some use has been made of the site for warehousing. G.E. was previously one of the 
Uugest empfoyets in Everett The site is one of the largest develt^rable pieces of real 
estato in die City. The environmental issues confronting this site are relatively minor, 
mostly concemii^ heavy mmal concentration. The major impediment to 
redevelopinent is G.E.’s inastence on foil indemnification for any environmental 
liability resulting from tedeveltqrmait. 

• The TrimoiBtt Bituminous site consists of an approximatdy 3.3 acre vacant parcel of 
land located in a commercial district of Everett. The site had {nreviousiy bem used 
fw parking con^any-owned vehicles and storage of liquid aiqdialt mid fatX oils. 
The site contained an above aground storage tank for liquid asphalt (100,000 gallons) 
and nKHm ml (1,000 gallons) as well as several underground storage tanlcs, 2 for 
kerosene {4,000 gallons each), 1 for fuel oil and 1 for gasoline (15,000 gallons). All 
were remowd in 19K and the site has been ^cant since that time. 

The oivironroemal issues confronting this site inclutfo metals, volatile orpiiic 
compounds (VOQ, semi-vtdadle organic compounds (SVOC) and pmroleum 
hydrocartxms (Tiff). 
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The impediments to the redevelopment of this site rests with Bardon-Trimount Inc., 
owners of this site. 

It is assumed that this site will be developed in the near futum. The location of this 
parcel of land, along die Revoe Beach Parkway, is an itteal site for a variety of 
commercial developments. 

Two of the sites listed above, the G.E. nte and the Trimount site have a negative 
impact on the community due to the deficiency in redevelopment of the vacant parcels 
of land. These unattractive, unused sites result in loss of tax revenue, reduction in 
buaness growth, decrease in employment, as welt as continued enviionmental 
degradation. 


FORT WAYNE, IN 

• Bass Foundry is a 12 acre site which is bordered to the north by the railroad lines that 
divide the central city from east to west. The facility is adjacent to older, low- 
moderate income housing and industrial land uses, including the City’s garage and 
supply yards. It is also a block from nuyor arteries which provide north-south transit 
through the City. It is one to two miles southeast of the Cratral Business District. It 
currently has one minor tenant which operates a small construction service from one 
of the buildings. This facility was most recently used at its full capacity as a heat treat 
shop. However, it has had prior industrial uses including aims production during the 
early 1900s. Therefore, the site is from the era of on-site dispel of industrial waste 
and no environmental regulation. Due to its history of uses, it may have underground 
storage tanks and residual contamination of arsenic, cyanide and heavy metals. Hie 
City has outgrown its garage and yard facility and is currently undert^ng planning 
eff^ to expand or relocate. The planning team researched expanding into die Bas 
Foundry, but decided Ri abandon the idea once it considered the high pos^lity Of 
contamination. It did not even want to do a Phase I assessment of the site given the 
history which indicated remediation would be necessary in turn substantially 
increasing She expense of the already costly project as well as potentially exposing the 
City to litdMlity. Other problems that may pose hindrances to reuse of die die may be 
linked to die die of the die which is small for industrial reuse, die Dan^portadon 
^ess and die perceptkm of high crime and a poor wwkforce. 


GREEN BAY, WI 

• One-brownfield dte.is a 7 acre property located along the wed bsik of the Fox 
River, ncHth of die Mason Sued bridge and north of die Nord^n Coal boat dip. 
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The cunent land uses of die property are industrial, warehousing and vacant. In 
1980, the land use was classified as open storage, wholesaling/enclosed storage, and 
manufoctuiing. PritHr land uses also include industrial/manufacturing and heavy 
industry. The ]Moperty was purchased by Northern Ctal & Supply in 1928 and used 
for the storage and distribution of coal and salt. In 197S, the prr^rty was purchased 
by Fort Howard Corporation and had been used for the storage of c(»l. The City of 
Green Bay purchased the property in December 1984 as a part of the Roadway 
Crnicqx Master Plan. Fmrr underground storage tanks, ctmtaining kerosene, fuel oil, 
solvent and gasoline, were removed ftom the property in 1985. 

The brownfidd rate is a highly desirable redevelopment site. A number of inquiries 
have been received from devdt^ros who are very interested in a large (7 acre), 
vacant tivrafnxit site easily accessible from Broadway and Mason Streets. 

Remediation pnyects of tte type will beautify the Fox River shoreline, maximize the 
rdationship of the site to the waterfront, bring more people to the downtown area and 
increase our community's tax base. 

Should this parcel be environmentally unsuitable for development, the property will 
not becwne privately owned and may never be placed back on the tax rolls. Creating 
a site with minimal environmental concerns will permit the City to market the 
property for redevdopmoit resulting in a multi-million dollar investment which will 
increase the p roperty’s assessed value and tax revenues to the City. 

The site is presently an eye sore along the City’s riverfront. Leaving die property in 
its present state will continue to make redevelopment of adjoining commercial and 
residential areas more difficult The Broadway Concept Plan places extreme 
importance in the im p rove m e n t of the riverfront as a key to r^eveloping the 
Broadway Coocqit area. 


HAMMOND, IN 

• West Mnt Industrial Park is a site consisting of approximately 70 acres of heavy 
industrial zoned property located immediately north of one of Hammond’s largest 
Industrial Parks mid is wdl suited in terms of access to tran^rtation netw(»ks. 

While the ptopeity is vacant frequent dumping is a constant problem. Dumping is not 
cndy tradilional garbage, but also includes various types of industrial waste. The 
property is owned by the City of Hammond, located adjacent to several new light 
Indiana Manuteturing cwnpanies and could be market^ very ^ly by clearing the 
existing liability hurdles, along with air incentive for clean-up costs. 

• Univissal Auto Parts is a die that consists of approximately 22 acres of heavy 
industrial zoned p iry e rttes and is located in the central portion of the city and is well 
suited- fixr light indukrial development. Contamination may be limited to automobile 
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related petrochemical waste, although thorough testing has not been done. The 
property is severely tax delinquent and could be eligible for acquisition through tax 
title de^. 


HOUSTON, TX 

Today, increasing environmental concerns and lack of incentives have compounded 
Houston’s decentraliiation problems, leading to increased deterioration of the inner- 
city. The slightest suspicion of an environmental issue encourages companies to 
locate elsewhere due to lack of financing and fear of potential future liability. 

Currently, there are few outside-incentives for inner city development, thereby 
discouraging the private sector from risking funds for remediation and redevelopment 
of a brownfield. However, the Mayor’s plan to revitalize the inner-city, the Houston’s 
EEC designation, and funding from this grant, a mechanism will be established to 
convert a liability into an asset. Funds targeted for brownfields would provide a 
catalyst for further revitalization of this area. 

Over the last three years, numerous redevelopment efforts within or adjacent to the 
Enhanced Enterprise Community (EEC), which is a 20 square mile area located in the 
oldest area of the inner city, have been delayed or not fully realized due to the 
proximity of specific properties to potential environmental hazards. The following list 
constitutes several brownfield sites within or contiguous to the EEC that have delayed 
or negated neighborhood redevelopment efforts: 

• SITE 1: This 3.5 acre site within the EEC is currently undergoing a Phase 2 
assessment. A proposed 25,000 sq. ft. retail center will complement the Ifarrisbu^- 
Wayside Commercial Revitalization Project. This neighborhood demonstration project 
is a City-sponsored retail initiative. The environmental assessment process has taken 
one and one-half years to date. The property is strategic in the rwitalization of an 
entire comer that will act as a retail hub for the predominantly Hispanic 
neighborhood. 

• SITE 2; This 4.2 acre site is within the EEC and is currently under contract by the 
Latino Learning Center, a local nonprofit corporation. The nonprofit is proposing a 
100 unit plus senior citizen housing complex to be developed within the 
predominantly Hispanic neighborhood. However, historical land use data suggests the 
potential for groundivater and soil contamination. Negotiations over the 
responsibilities for testing and any subsequent remediation have stalled the project for 
over two years. This development is an integral part of the Second Ward Master Plan 
currently being formulated for adjacent neighborhoods. 
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• SITE 3: This 10 aoe site within ttie EEC was originally targeted for development as 
singte-femily. affim^te hoit^g. However, remediation efforts have changed the 
focus of ledevelopmenL Currently, the site is being examined for potential retail 
devdopnwnt to {Movide services to the predominantly Hispanic neighborhood. This 
site is extrenidy lOrategic for the implementation of Second Ward Master Plan. 

• SITE 4: This ate is within the EEC and is comprised of two entire city blocks in a 
predominantly African-American neighborhood. It had been targeted by Habitat For 
HumaniQr to devdop an entire subdivision of single &mily affordable homes. Over 
the last year, HAilat has rejected the site for housing development due to the 
poceived potential tx contamination attributed to past land uses. Such uses include 
litten and unifimn deaning services with the potential for solvent storage and 
diqtosal. Currently, plaiming efforts for the site have focused on economic 
devdopment inidatives (i.e. light manufacturing/warehousing). This site is strategic 
to the ofajedives of the Third Ward Master Plan and the Dowling Street Corridor 
ProjecL 

• SriE S: This 2.3 acre site is within the EEC and is currently targeted by the Shalom 
Zone Community Development Corporation of the Methodist Church. The local 
nonjntdit is currently investigating the feasibility to develop the site for economic 
devdopment d-e. light manufacturing and warehousing). Parcels adjacent to the site 
ate characterized by past land uses that are indicative of the U.S. S9 corridor. Such 
uses indude heavy manufacturing/industrial and many abandoned sites along the 
corridor have not been remediated. This site is located in a predominantly African- 
American ndghborhood. 

• SITE 6: This 18.5 acre site is contiguous to the EEC and is located within a 
predominteUly Hispanic ndghborhood. The site was formerly a trucking terminal and 
had been targeted by devdopers for a potential retail center. Such a devek^ment 
would have cmiggemented the Zona Rosa Commetdal Revitalization Prcgect. 
However, due to the need for significant remediation of the soil and groundwater, 
retail devdopers rejected the site. Instead, an adjacent truck terminal expanded its 
operation oino the site without any remediation. 

• SriB 7: TUs site is comprised of one entire dty block, is located in a predominantly 
Afirican-Araeiican ndgUxnfaood and is contiguous to the EEC. The Fr^men’s Town 
Assodatkm, a ktcal nonprofit, has targeted the site for the devdopment of single 
fiunily, aflMaMe housng. Past land use patterns suggests the potential for 
contamination. Cunently, a Phase 2 assessment is bdng conducted to determine the 
need for any remediation. 

The above sites repre se nt ontortumties for ndghborhood redevdc^moit, but 
devdoiMnent has been dela]^ due to the petcdved threat of environmental 
contamination. Eadi site is located in a distinct neighborhood within or adjacent to the 
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EEC. In each case, Icxal nonprofit organizations are in the process of overcoming 
perceived environmental hazards. Futttiermore, the successful redevdopment of each 
site will help contribute to the revitalization of surrounding neighborhoods. 

Based on EPA’s recent "No Further Remedial Action Planned* (NFRAP) sites list of 
the CERCLIS list, there are at least 15 potential brownfield properties located within 
the EEC. Investigation of sites included on the state suspect^ sites list and knowledge 
of contamination from the private sector should increase this number. Although the 
NFRAP list indicates there will be no further action by the federal government, the 
mere listing of there sites may have discouraged developers from investing in the 
area. All of there sites will te included in a review by the Land Redevelopment 
Committee for selection of candidate projects. 


KETTERING, OH 

• A dry cleaning establishment was demolished as part of a Community Development 
Block Grant (CDBG) Neighborhood Cleanup (cleanup costs were in excess of land 
value). The uncertainty of future requirements is stalling efforts to proceed with 
reuse of the property even though there are no environmental problems caused by the 
site. 


KNOXVILLE, TN 

• One site is a former steel fabrication plant that covers approximately 8.5 acres. It is 
adjacent to an Interstate Highway and has three railroad spurs entering the property. 
This property sits in between three neighborhoods within two miles of downtown 
Knoxville. The high visibility of the pn^ierty from the Interaate Highway and the 
loss of medium- to high-paying jobs have helped create a very negative effect on the 
surrounding community in terms of image as well as economically. 

The major impediimmt to the development is the uncettraty of the amount of 
environmental remediation that will be necessary to clear the property as well as the 
issue of liability. Because the site has sat dormant for more than 15 years, there will 
be a substantial amount of restoration and general cleaning of the existing structure 
necessary for it to be usable. 

Financing for the site assessment and remediation is another major barrier to 
redevelopment. The purchase price that is bring sought is in the neighborhood of SI 
million. Add to that the assessment and teriing expenses and clean up coris, the 
amount needed just to acquire the property could easily exceed $1.25 million, if not 
more. 
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Another site is a former textile manufacturing plant that covers approximately 19.S 
acres. It is also adjacent to an Interstate Highway and has one railimd spur entering 
the pnqjerty. This property is afproximately one mile from downtown Knoxville. 
Most of the surtoutiding property is commercially or industrially zoned so that the 
physical impact on any residential neighborhoods is minimal, however, the economic 
impact is substantiad b^use of the jobs lost since the closing of the plant. 

Several factors impede the redeveltpment of this property. The first and largest is 
the condition of the structures on the property, which, for the most part, would 
necessitate demolition before any devdopment could take place. The second factor is 
to what extent the land has been contaminated. The third factor is the expense of 
remediation on a site bordered for approximately one-half mile by a stream that then 
flows throu^ the World’s Fair Park and part of the University of Tennessee. One 
last foctrar is the unwillingn^ of the property owner to sell, redevelop or even clean 
up the site except on his own terms. 


UNCOLN, NE 

• SW of 9th and Calvert is an area that covers approximately 50 to 100 acres now 

zoned for industry and commerce. Past and current use is agricultural, with the area 
subject to subsurface contamination by chemicals. Origin of chemicals is thought to 
be from a former military armory. 


LOUISVILLE, KY 

• The former Louisvine Street Railway Complex, known as the Trolley Bam located in 
the City’s Empowetment Tom at ITOl W. Muhammad Ali Boulevard, has been 
considoed for several neighborhood renovation projects in the 18th Street Corridor 
redevdopmenL On the site sits a 40,000 square foot complex of buildings which 
once housed both horse-drawn and mechanical trolleys. The area, in the City’s 
Russell Neighborhood, has been designated a Significant Historical Site. The 
buildings uwutd require mbstandal structural and exforior restoration to stabilire 
them. A Levd 1 investigation has showen enough evidence of potenUal 
contamination that a Level 2 study is indicated, but thus far, no one has come up with 
the estimated $81,000 needed for the Level 2 study, much less funds for remediation 
and redevelopment. One proposed use for this stracture is for an African-American 
Cultural Museum. The comptex is hdd by a private owner who is interested in 
selling, but has not addressed the environmental prtfolems on his land. 

• Finzer Brothers Tobacco Works, located in the Smoketown Neighborhood of the 
Empowetment Zone at 419-429 Finzer Street, was most recently in use as a 
warriiouse for Stewart Dry Goods Co. This building was conaructed between 1875 
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and 1899. It is currently held in private ownership. The property covers half a city 
block, and is situated near the City’s medical center complex. One of the 
Empowerment Zone strategies devised by the Community Board was to centralize a 
medical supply operation that would serve all the hospit^s in the complex in such a 
location as the warehouse. Environmental conditions are unknown at this time. 


LYNN, MA 

• General Electric West Lynn Complex is a property of 23 acres, where previously, 
there were 25 to 27 major buildings in use. The lot is currently occupi^ by one 
building which is 67,000 sq. ft. The ground is contaminated with solvents primarily 
the chemical TCE. The major iirrpediments for redevelopment include die cost of 
addressing the environmental concerns and the transfer of liability to potential new 
owners. 


NIAGARA FALLS, NY 

• One site is a complex of buildings known as the Hysen Property, located at the 

intersection of Buffalo, Portage and Adams Avenues. The prc^rty is divided into 
three parcels. The main building complex. Building " 44 ’ behind Adams Avenue, and 
Parcel *3", a one acre parking lot across Buffalo Avenue. 

The first building was constructed in 1926 and originally occupied by Acheson 
Graphite. Known as the Dobbie Foundry, buildings were added throughout the years, 
and the sole activity at the facility consisted of graphite production. In 1982, the 
facility was closed due to new technologies. 

Hysen Supplies, an industrial supplier of pipes, valves and fittings, acquired the 
property soon after. Their use of the property consisted of warehouse and storage of 
tbo» pipes, valves and fittings. They occupM the site from 1982-1986 and 
evennsally fil«l for bankruptcy. 

Two buildings have been renovated. The remaining buildings are in fair condition. 
The large coke-storage silos and several other structures at the site have no afqrarent 
value odier than the specific purpose for which they were constructed. 

Environmental concerns include: heavy dusts and residence from past industrial 
manufacturing, and underground storage lank exists on the site, a large accumulation 
of pigetm feces in »v»al locations, several existing transformers, Kveial small ^res 
of apparently contaminated soils, and large amounts of asbestos insulation in the 
buildings. 
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Remediation at the site would consist of selected demolition, stabilization of wails and 
other structural work as needed, upgrading utility service as needed, cleaning of 
buildings, removal of contaminared soils, removal of the underground storage tank, 
removal of obsolete equipmast and transformers, and removal of all a^testos on-site. 
The property is in arrears on taxes. Since remediation costs are prohibitive to the 
Ci^ at this time, foreclosure has been stalled and the property is not producing tax 
benefits. 

Another site is comprised of vacant land and abandoned buildings located at the 
intersection of Highland and Beech Avenues. The 27 acres of land cannot be 
marketed in its present conditicm and is not economically feasible to be privately 
redeveloped. The City of Niagara Falls obtained this prr^rerty, and any 
environmoital concerns, through foreclosure. 

One substantial vacant building was demolished on the site several years ago. 
However, a vacant 200,000+ square fert building and an underground garage, which 
was attached to the demolished building is to remain on the site. The vacant building, 
built in 1912, is 2 to 3 stories tail and is constructed of brick, wood, concrete and 
a^halt/tar roof materials. The building was formerly a Moore Business Products 
factory and warehouse and has since been occupied by a number of wardiousing 
concerns over the years. 

The building appears to be structurally sound, though its layout may preclude its 
effective reuse. Demolition of this building may be the most beneficial to the dty as 
clean, vacant land is scarce in Niagara Falls. An environmental study of the site is 
necessary as asbestos and ground contamination are expected to be present. 

The cost to remove the underground lamp/gaiage was financially prohibitive due to 
its thick concrete construction. Though occupying almost an acre of land, removal or 
renovatim is not anticipated, although sealing and filling the structure may be 
possible. Further study of the site is necessary and cleanup costs are expected to be 
substantial in order to return this property to private and productive use. 
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NORMAL, IL 

• Ft. Jesse Road - A former railroad property that is about 1/2 acre and probably 
contaminated by railroad spillage or dumping. 

• Highway 51 North is the site of a former truck stop. Gas and diesel fuel leaks have 
contaminated the 7 acre site as well as the building, which has asbestos tile, etc. The 
building was built in the County before the property was annexed; the County has no 
building codes. 

• South Highway SI at Osage is a 1/2 acre site of a former gas station. The ground is 
contaminated and the building has deteriorated. 

• A former dry cleaning business and a gas station are two sites totalling 1/2 acre. The 
gas station has had fuel leaks and the cleaner had asbestos and perchloroethylene leaks 
and dumping. Both buildings are continuing to deteriorate. 

• ISSCS is a former State-owned facility that housed youth who were wards of the 
State. A 35 acre site that has 14 unoccupied buildings that have varied degrees of 
problems with asbestos, fuel spills, tunnels with asbestos lined pipes, areas used as 
illegal dump sites, etc. 


PALATINE, IL 

• One site is a former Phillips Petroleum service station, a property owned by Phillips 
and closed about a year ago by their corporate office as part of a downsizing 
program. They would like to redevelop the site with a modem station but have been 
uiHible to because of limited capital. They are currently taking bids to remove the 
underground tanks. It is belief that the soil is contaminated, because the station 
site is over 35 years old. They have previously removed the above ground pumps, 
fenced off the property with bright orang fencing, and boarded up the building. The 
site is loca»d at a immary intersection along Northwest Highvray and is next to a 
popular Italian restaurant with insufficient off-street parking. The Village would like 
to see the property either redeveloped with the new station, sold or leased to the 
adjacent restaurant owner for parking, or sold for a new business venture. The 
Phillips’ rqrtesentadve indicates that they like the site fw thar own use. but wwild be 
willing to consider a substantial offer to purchase. 


Anmher site is the former Clark Oil service station, a prrqierty teased tt> Clafc <X1 for 
qipioximately.20 years, until the lease was not renev^ about four yean ago. 
Unbeknownst to the owners, Clark’s underground tanks were leaking, which was not 
discovered until the owners recently removed the underground tanks. The ovmers 
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tried but were uosuccessfiil in getting Ckrk Oil to clean up the site. When the tanks 
were removed and the contaminated soil discovered, the owners did not dean up the 
site at that tinw. Tht^ now face a major eapenditore to go teck and do the necessary 
clean-up. State financial asdstance has been available for clean up in the past, but is 
very uncertain at the present time. The owners are considering two methods of 
deaning the site, landfill and thermal. Because die extent of the clean-up is unknown 
and could be very significant in cost, the owners are reluctant to do anything. In the 
meantime, prospective purchasers have expressed inteiest in the property for various 
commercial establishments (e.g. a shoe store, and a tet food restaurant). 

• Another site is a former dry cleaning establishment that was proposed to be sold for a 
quick oil change duality. The proqiective purchasers intend^ to demolish the 
building and construct a new building on die site. They applied for and received the 
necessary zoning approvals from the Village for the proposed oil change facility about 
two years ago. Unfortunatdy, the proposed sale never took place. It was discovered 
prior to the closing that the previous tenant operator of the dry cleaning business on 
the property had been dumping dry cleaning fluids into the soil for years. The oil 
change business proqiect has terminated interest in the property. The contaminated 
site remains with an unoccupied building and a neglected appearance. This property 
is located across the street tom the former Clark Oil Service Station and it likewise is 
a desirable location for a new commercial venture. Recent attempts to contact the 
owner about his intentions r^arding this prt^ierty have been unsuccessful. 


PROVIDENCE, RI 

In 1960, SO percent of the total employment of the City of Providence was in 
manufacturing. That figure dnqiped to less than 20 percent of total employment in 
1992 in the City of 17,S06 jobs. That decline is a result of the closing of many of the 
large manufitcturing jdants, such as the 350,000 sq. ft. Gorham Silversmiths, die 
450,000 sq. ft Uniroyal Company on 21 acres or the one million sq. ft. Brown and 
Sharp Foundry on 40 acres. In addition, many smaller factories sit empty. 

Presendy, over 4 million square feet of vacant space are listed for sale or lease. This 
is space percmved to have potential value as a manufacturing or business location. 
Many more former manutotturing facilities languish with potential users reluctant to 
consider them, and owners unwilling to discuss a use for fezt of the financial burden 
of envinmmental remediation and responsibility. Their neighborhoods are stricken 
with pervasive poverty and high unemployment as a large percentage of productive 
capacity sits idle, This includes a 17 acre parcel adjoining Providence’s deep water 
pcHt and ruljacent to an Intrastate exit. It also includes the 3SS,000 sq. ft. former 
Amraican Tourister plant located in 25 acres of weUands ^ong the West River and 
the 5.79 acre Riverside Mill site. 
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• After seveial changes in ownership and through complex i^al proceedings, the City 
of Providence in 1992 took title to the Gotham hfonu^cmring Site. This 45 building, 
37 acre ate is bordered by 5.3 acres of wetlands over to the North and Wea, a 
residmttial area to the South and railroad tracts to the JEast. The site had been used 
for the manufacture of silver, alver-plaie and bronze products since 1890 and was 
operated by Testron-Gorham from 1967 to 1986. As with many industrial ates, no 
cMiscious effort was made tt> protect the environmmit and as a result timre is both soil 
and groundwater contamination. 

The City has undertaken a comprehensive assessment of all environmental issues in 
connection with the site. Recently, the City negotiated an agreement with Textron, 
Inc. whereby Textron would assunm the resptmsibility for cleaning die soil, ground 
watm- and asbestos contamination. The work is presently underway. 

As part of developing the Gorham site into a prime industrial park in the heart of the 
city with public parkland around the pond, the City is working with the Providence 
Preservation Society to determine which buildings will remain on the site. After 
demolition of some of the existing buildings and redesigning and upgrading die 
infirastructure of the site including utilities and road, the iMs and buildings will be 
sold. 

Impediments to the final development of this site ate a lack of funds for demolition 
and inftastructure. An interim plan now bring considered is the long term tearing, at 
a greatly reduced rent, of the mote suitable buildings in 'as is* condition. There is 
presently a need in Providence for large manufacturing ^[lace (up to 1(X),000 sq. ft.) 
on one floor. 

• The Steer Worsl«i Mill was founded as a part of the Wanskuck Mills and built to 
manufacture worsted yam. The mill is a long, 3-story, brick, flat-roofed structure 
with a projecting coitral tower under a peaked roof, ornamented with a coqier 
crescent. The most interesting feature of this rather typical mill is the short tower 
with brick pilasters and bulls-eye windows. Attached to the main mill is a wool 
storehouse and dyehouse. The buildings totel 385,000 sq. ft. and are situated in 25 
acres of wetlands along the West River. 

The Steer Mill made its first shipment of worsted yam in 1884. By 1930, the mill 
contained 39 worsted cards, 28 combs and more than 10,000 spindles. At this time 
the mill employed 395 workers. The Steer Mill was closed in die 193Ch, whmi the 
Wanskuck Comjrany sold all of its textile mills; it was next occupied by American 
Tourister, a luggage manufacturer. It is completely empty at pretent. The rite 
located in a neighborhood where IS.7 percent of the population is below the poverty 
level and the unemployment rate is 10.6 percent. 
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RACINE, WI 

The City of Racine is an older Midwest industrial urban city of about 85,000 people 
located on the west shore of Lake Michigan between Milwaukee and Chicago. The 
City comprises about IS square miles, little of which is vacant land. With little 
vacant land for new development, growth has been occurring through the 
redevelopment of land, most of which was developed before the 1930s. 

The City has very little information about the extent of contamination of the possible 
brownfield sites primarily because owners of property are reluctant to have studies 
made for fear of expo»ng a problem and thus, financial exposure. Until the 
brownfield sites are remediated and sold for re-use, the potential tax base is lost, 
employment will not increase, and the vacant sites and buildings will continue to be a 
blighting influence on the surrounding neighborhood. 

• A 1 acre site at 2720 Golf Avenue has buried oil tanks. 

• A 2 acre site at 1402 Durand Avenue is unable to be sold because of contamination 
from above ground fuel tanks. 

• A 1 acre site at 1501 Clark Street will cost over $150,000 to clean up. 


RICHMOND, CA 

• Pass Metals is a 3 acre site located at 818 Gertrude Avenue. The soils at the Pass 
Metal Sites contain polychlorinated bephenyls (PCB’s), a group of chemical known to 
cause cancer. Contamination is perceived to be from spills which occurred when the 
company broke apart electrical transformers to recover and recycle the copper wires. 

Pass Metal Sites is undergoing remediation as of April 1995. Cal. EPA is treating 
the groundwater through a treatment system to filter out PCB’s, capping the site with 
clay and concrete to prevent human contact with the contaminated soil and prevent 
rainwater from seeping into the contaminated soil, etc. This site gives rise to public 
health and environmental concerns. 

* The former Witco fodlity is located at 850 Morton Avenue and is a site of 
approximately 8 acres. The site currently consists of empty warehouses, unused lots, 
and administration offices. Located in a mixed industrial and residential area. Past 
industrial activities included production of chemicals related to making plastics and an 
active ingredient in foce creams used for acne treatment. Various wastes, including 
an alkaline waste water collected in ponds at the site. The facility received stored and 
treated hazardous waste in the early 1980s. The type of contamination includes soil 
and groundwater contamination (f.e., chlorinated solvents - volatile organic chemicals 
used as solvent or to produce other chemicals). This site gives rise to public health 
and environmental concerns as well as a loss of tax revenue to the city. 
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ROCHESTER, NY 

• One brownfield site example includes the 230 acre Emerson Street Landfill site, a 
former municipal ash and refuse dump that was partially redeveloped into an 
industrial park in the late 1970s and early 1980s. Continued redevelopment of the 
site has been severely hampered by the stigma associated with the landfill, liability 
concerns, the listing of the site on the New York State Department of Environmental 
Conservation regisuy of inactive hazardous waste disposal sites, and cautious lending 
policies by local banks. The site is an important source of vacant land suitable for 
industrial redevelopment. The CiQr of Rochester has completed a four year program 
of investigation and targeted a cleanup of the landfill. Twenty five acres of 
undeveloped land of the former landfill are now considered safe for redevelopment. 

An additional 25 acres may also be appropriate for some types of redevelopment after 
additional environmental testing is p^ormed. Industrial r^evelopment of this vacant 
land would generate over $750,000 in tax revenues. 

• Another brownfield is on portions of the Erie Canal Industrial Park located just 
northwest of downtown Rochester. The City assembled this land in the early 1980s 
with the intention of industrial redevelopment and generation of jobs for area 
residents. Approximately 24 acres of this site remain underdeveloped due, in part, to 
environmental problems caused by previous business owners and operators 
(junkyards, service stations, and metal febrication). Soil and groundwater 
contamination is present in various areas of the site. Several recent redevelopment 
opportunities have failed as a result of the stigma associated with contaniinat^ sites, 
liability concerns, and the inability of the City to provide a remediated site wthin the 
potential developers construction schedule. The City of Rochester has identified 
funding for site cleanup and is addressing this site through its National Brownfield 
Pilot Project with the U.S. Environmental Protection Agency. Redevelopment should 
result in approximately $350,000 annually in new taxes in addition to job creation and 
retention. 

Many other privately owned brownfield sites exist in Rochester, and the City is 
establishing a pilot revolving fund to stimulate the environmental charactetizabon 
needed to redevelop some of these properties. 


ST. LOUIS, MO 

• Dr. Martin Luther King Business Park is a 26 acre industrial part, assembled by the 
Planned Industrial Expansion AuthcmQ, a public agency. The previous uses, gas 
stations, dry cleaners, plating companies, pharmaceutical company, ect., present a 
$2.5 rnillion demolition and environmental remediation challenge. 
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The Dr. Martin Luther King Business Park is the St. Louis Brownfield Pilot Project. 
The business park has attracted two new companies, and allowed a third to expand. 
The businesses represent about 70 new jobs, and retention of another 50 full time and 
75 part time jobs. 

The businesses are able to economically reuse the land because of the BrownOeld Tax 
Credits, tax abatement. Enterprise Zone Tax Credits and realistic clean-up standards, 
based on the prxqierty's reuse. 

The Continental Building is a 22 story art deco vacant office building, adjoining St. 
Louis University's complex, and within the Grand Center Cultural District. The 
building has SI. 5 million of asbestos remediation before the property can be 
renovated. 

Environmental Assets Coiporation is exploring the redevelopment of the site as office 
space, with the upper floors being renovated as apanments. The Brownfield Tax 
Credits will be us^ to offset the environmental remediation costs and the tax 
abatement and historic tax credits will help subsidize the renovation. The developer 
estimates 200+ office jobs will be attracted to the renovated landmark building. 

Carondelt Coke is an abandoned 40 acre coal gasification and coke producing facility. 
The property has three previous owners, all still in business, one being Laclede Gas, 
the areas natural gas provider. The property was abandoned to the Land Reutilization 
Authority after the is^ company had not paid $500,000 in property taxes. 

Laclede Gas has agreed to do preliminary testing; LRA has selected a consultant and 
MDNR is watching the progress of this project. 

The site is highly desirable as an industrial site; it has 1000 linear feet of Mississippi 
shoreline, with 8 docking coves, is rail served and is a mile from a major highway. 
The site is adjacent to a new 750,000 square foot Borden pasta plant. 

Once the contamination is known, a remediation plan, based on a redevelopment plan, 
can be prepared and a user sought. The user can take advantage of the credits and 
abatements discussed earlier. The site can easily generate 100-200 jobs. 


SAN FRANCISCO, CA 

• Parcel E in the Hunters Point Shipyard is a 135 acre property located in the South 
Bayshote area of San Francisco. The Hunters Point Shipyard is under jurisdiction of 
the U.S. Navy although there are plans to start transferring other parcels in the 
Shipyard to the Gty later this year under the base closure program. Parcel E is 
thought to be highly contaminated and is a Superfund site, as is the entire Shipyard 
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area. Parcel E, formerly used by the U.S. Navy, is currently vacant with some 
buildings on the site and offers water access. Parcel E offers very attractive terms 
and is ideally suited for a private industry partnership with the U.S. Navy. Parcel E 
is currently under consideration by an Australian paper recycling company hoping to 
open a West Coast location. The company is a 100 percent waste paper recycling 
operation, producing corrugated boxes and limeboard estimated to employ S30 people. 
Parcel E is an excellent example of a brownfield site that would bring the community 
jobs if the environmental cleanup could be performed in a timely manner. 

• The Western Pacific site is one of five multi-acre brownfield sites owned by the Port 
of San Francisco. The Western Pacific site is a 30 acre parcel that was acquired by 
the Catellus land development company for the Port in exchange for development of 
other Port property. The site is no longer needed for maritime uses and is ideally 
suited to light and medium industrial or research and development park. The vacant 
site has water access and rail access and was formerly a rail yard. The site is thought 
to have some contamination through rail yard dumpings but Catellus has agreed to 
cover some remediation costs. A recent proposal for a cogeneration power plant 
nearby would provide an inexpensive energy source. The Western Pacific site is an 
ideal brownfield site since some private cleanup money has already been assured. 


SALT LAKE CITY, UT 

• The Gateway Project Area served as a railroad switching yard for over 100 years. It 
has become the dividing line between the downtown business community and a less 
desirable manufacturing/industrial area. 

Major impediments to ledevelt^ment include moving the train tracks and cleaning up 
whatever environmental contamination has occurred. Relocating four large businesses 
which use tail may also require substantial efforts. Redevelopment of this area offer 
the potential to expand our downtown community and include housing, office, 
educational facilities and museums opportunities. 


TACOMA, WA 

• The Thea Foss Waterway is a l.S mile waterway adjacent to Tacoma’s downtown 
core. The Thea Foss Waterway was historically the hub of industrial and maritime 
industry. As businesses and industries closed or relocated, they left a legacy of soil 
and sediment contamination. In 1981, Thea Foss Waterway was included as part of 
the Commencement Bay/Nearshoie Tideflats Superfund area. Many of the sites in the 
study area require cleanup under the State of Washington’s Model Toxic Control Act 
requirements. The risks associated with redeveloping contaminated properties has 
driven prospective development outside of the City to undeveloped areas. The west 
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side of the waterway is vacant or has significantly under utilized buildings. It is over 
40 acres in area and primarily publicly owned. 

Tacoma has made major commitments through property acquisition, long range 
planning projects, environmental studies and coordinate agreements with regulatory 
agencies. 


WILLIAMSPORT, PA 

• One site is a property where the company went out of business. Uncontaminated 
areas had been subdivided and sold to be developed as privately owned and operated 
dormitories for the neighboring college. If this area were cleaned up, the site could 
be used for this purpose, or the adjacent light manufacturing firm could utilize the site 
for expansion of its facilities. 


YORK, PA 

• The rail corridor consists of approximately 400 acres of primarily vacant industrial 

facilities. The majority of the structures are multi-story built circa 1900. The current 
assessed value of the corridor including buildings is an average of $101,530 per acre 
compared to an average of $206,666 per acre at the new city industrial park 
("greenfield" development). Most of the properties along the corridor are suspected 
of having environmental problems of varying degrees. The fear of such has greatly 
staggered out ability to attract new users to these sites. This City is hopeful that with 
the cooperation of DEP, and liability protection provided through Pennsylvania’s new 
"brownfields” legislation, we will be able to remove some of the uncertainties 
associated with these sites and attract new development. 


YUMA, AZ 

• A portion of downtown Yuma, Arizona, informally known as the Giss Parkway 

Project (Giss Project) containing 33 separate parcel numbers; with a total aggregate 
size of approximately 34.92 acres. A laige portion of the Giss Project has been 
operated by the Southern Pacific Railroad throughout the recent history of City of 
Yuma. The Giss Project is bordered to the west by South Madison Avenue, Giss 
Parkway to the north. East Fifth Street to the south and the 1-80 corridor to the east. 

This Giss Project is located within an incorporated commercial/residential area of 
Yuma, Arizona. The Southern Pacific Railroad (SP) controls the largest of the Giss 
Project parcels with two large parcels on the west side of the project and a third 
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parcel on tlie east, llie smaller parcels included m the project contain storage yarns, 
truck maintenance l^ilities, a cardlock automobile fueling station, several residences, 
gift store, and various industrial structures. A known leaking underground storage 
tok site (LUST Site) is located at 439 S. Gila Street, at the former CoCa-Cola 
distribution plant. Access to the properties is via Giss Parkway from the north and 
Gila Street Maiden Lane and Main Street which run north and sound from Giss 
Parkway. 

The surface runoff is to the storm drains located on the surrounding streets. The 
northern boundary of the Giss Project is located approximately 2000 feet to the south 
of the Colorado River. The Colorado River r^resents the major hydrologic 
groundwater control in the area. 



127 









129 


"Brownfield*' Sites 



1. Dayton Hie 4c Rttbben 37aeief 5. Dayton Wilttier. Uaaea 

2. aOOKiaciStaeefc Saoca 6. Kuhn'a Fonndiy: lOactea 

3. GHCcR Foundry: 9 aeiee 7. Dayton Pkib: 25 aoet 

4. Lazann DapL Stue: 1 acic 8. 327 S. Kilmer 2 aciea 



QtyofDsyton 
Dttpaxtnwni ^ Planung 
OfltoeafCo wp rrtn itf tvtPlinning 
Muditl995 auo 




130 












131 





132 


•-wtaiuiBi iiaiar«w WmUm SKm; H— ttew, Aagnt, US2 



■ Fr d cn iiSiycrfaadsiiBt 


* StMeSuptfAuMl tiles 

Sait 

u«nDfM« MMlttCERClA- m* Mke W pfeVWbt$^aAMlMn 







134 











136 



THE UNITED STATES CONFERENCE OF MAYORS 

1620 DTE STREET. NORTHWEST 
VASHLNCTON. DC. 20006 
TOEPHONE (202) 295-"330 
fax (202) 293-2352 
TDD (202) 293-9*45 


FlciMat: 

N'OftHVi MCE 
MnoreiSew 


^lec freMdat: 

UCHAKD M. DAUEY 



IOIBtTM.SAAC 
Mmr 0/ Coloade $pn(i0 
JOSEW P MLET. JIL 
Maret oTChMloton. SC 


[>eceiiiber 21, 1995 


The Honora|>le William J. Clinton 

President 

The White House 

Washington, O.C. 20500 

Dear Kr. President, 
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On behalf of The U.S. Conference of Mayors, we are 
writing to request that you include funds in your FY 97 
budget for creation of a major, federal brownfields 
redevelopment program. Such a program would complement 
and expand EPA's cuzxent Brownfields Initiative that 
Administrator Browner announced last year at our Winter 
Meeting. 

We recommcmd that a comprehensive federal brownfield 
initiative include the following: 
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• funds for preparation and implementation of 
bro%mfield redevelopment strategies; 

• capitalization of local revolving loan funds 
for cleanup activities; 

• cleanup standards based on future end-use; 

• targeted remediation tax credits; and 

• liability protections for lenders and 
redevelopers of brownfield sites. 

A national brownfield redevelopment strategy would 
help cities, both large and small, attract private 
investment, increase our local tax base, create jobs and 
aid workforce development efforts, use our existing 
infrastructure more efficiently, and preserve farmland 
and forests. 

Superfund and related efforts have been successful 
in dramatically reducing hazardous chemical use by 
business and industry. An unintended consequence of that 
program, however, has been the creation of hundreds of 
thousands of brownfield sites where the private sector 
has been discouraged from investing in redevelopment 
activities due to fear of liability claims. 

We, therefore, urge you to work with us to encourage 
Congress to enact comprehensive brownfield redevelopment 
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legislation that would include funding to local 
governnents, tax incentives, and essential liability 
reforms that provide protection for redevelopers, 
financial institutions, and innocent third-party 
purchasers' who invest in brownfield sites. 

Such a comprehensive brownfield ^program will help 
cities overcome the stigma of 15 years of federal 
liability policy that has deterred economic development 
within communities nationwide. The blight of abandoned, 
contaminated land should not be allowed to continue to 
erode our neighborhoods. We believe the federal 
government should share in the responsibility of 
returning these brownfield sites to productive economic 
reuse. This need for a partnership with the federal 
government is further underscored by the fact that many 
communities hold title to conteuninated land through tax 
foreclosures and condemnation — land which they did not 
pollute and cannot redevelop because of existing 
Superfund law. 

We look forward to working with you and Congress in 
addressing Superfund reauthorization in 1996, including 
reform of its overall liability structure. To that end, 
we support extension of the Super fund taxes currently 
under negotiation in the budget talks to ensure that EPA 
can continue cleanups of hazardous waste sites and 
respond to emergency chemical spills. 

By developing a creative and comprehensive 
brownfields program that includes Superfund liability 
reform, remediation tax credits and federal assistance 
for redevelopment of brownfields, we can capture one of 
the most exciting opportunities in this decade to 
encourage both environmental and economic development in 
our nation's cities. 



Norman Rice 
Mayor of Seattle 
President 


Sincerely - 


Freeman R. Bosley, Jry 
Mayor of St. Louis 
Chair 

USCH Brownfields Task Force 
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Good morning. Mr. Chairman and members of the Subcommittee, I am 
Freeman Bosiey, Mayor of the City of St. Louis, and Co-Chair of The United 
States Conference of Mayors Brownfields Task Force. My colleague. Mayor 
Richard Vinroot of Charlotte, North Carolina, serves with me as co-chair of the 
Task Force. I am appearing on behalf of The United States Conference of 
Mayors, which represents the more than 1 ,000 cities nationally with populations 
over 30,000. It is an honor and privilege to appear before you today on behalf 
of the nation's mayors and cities. 

Before I begin, Mr. Chairman, let me thank Administrator Browner for coming to 
The U.S. Conference of Mayors Winter Meeting this last January to unveil her 
Agency's brownfields agenda. We believe that the EPA's Action Agenda to 
address the barriers to brownfield redevelopment is a good first step and we 
support iL But we also agree with critics of the Superfund program that 
Congress never intended Superfund to thwart the redevelopment of land and 
investment within the nation's cities. Unfortunately, Mr. Chairman, Superfund 
has done just that We urge this Committee to develop legislation on 
brownfields redevelopment that can move fonward as part of Superfund reform 
or on a stand alone basis to strike down barriers to and provide incentive for the 
reuse of these properties. 

Almost every city, urban or suburban, has a brownfield story to tell. Last June, 
at the Conference of Mayors annual meeting in Portland, Oregon, I was amazed 
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when over 200 mayors packed the room to hear about how cities could not 
attract investment because of the current structure of our liability laws. These 
mayors were not just from center cities, but from suburban areas and smaller 
towns. Mr. Chairman, we had to firtally call off the discussion, but I am here to 
tell you that we could have stayed in that room all afternoon hearing the 
frustration of mayora about the current system that provides only barriers to the 
redevelopment of our latKl and expansion of tax base. 

So we are very pleased to testify before you this morning. We look forward to 
working with the S u boomm i tlee throughout the year as you stnjggle with how 
best to reform the Superfund program. Today, we have been asked to testify on 
the issue of brownfialdB arid we wilt limit our remarks to that issue, but let me 
say that we also are axtramaty interested in other Superfund refomn issues such 
as limiting the Nabilily tor generators and transporters oi municipal solid waste, 
local govemmeni owners and operators of Superfund landfills, and making sure 
that known poluteis of sites ate reqitired to pay for dean ups, as opposed to 
taxpayers who were not n es p ort ei bte for the pollution. 

Mr. Chairman, let me apeak to you about my own dty, St. Louis, and how the 
brownfields issue negatively impacts us. 

St. Louis, like many other cities, has experienced dramatic disinvestment as a 
result of the envireranantal contamination of its industrial sites, commonly 
known as brownfields. The St Louis experiertce is shared by many cities 
across the nation and within your districts. Right now, there is no way the City of 
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St. Louis can a&racs businesses to abandoned itdustriai ^es; the existing 
clesTM^t standards ^ related costs exceed the pn^rt/s v^ue tuid tiwe are 
no compensadfrg tn^tdiveiL Federally itr^tosed poJkxes ^ r^ulMions must 
be ^artged to tefier^ the ovaneheMng tdtall^ge that older industrtat citits 
face tmd loegln to pronde the rrtef tesot^ces we need to meet the 
challenge of recrwding our aOes. 

At the turn of the oenasy. St. Loris eas a dty of QSO.CXIO reiidKits. St.L^isruis 
lived er 2- errd Setwy brick hontes and s^rbnents buS with style, 
craftsmarrstsp and ^at We are now a dty of 370,0CK> ra^dants. We 

have lost ainoss half of ota teaidenis and jobs. Throu^ fuud wt^ and 
reinvestmertt, we are lebtMihr^ our dty. But our elforts to truly rebuHd are 
s^ted by an atmosphere ot rulee. regulatkms. opinkaw and lack of incerttives 
or resources that mska rejnvestmera mtufy xnpossible. 

Maiv ddw otlies iiw St Louts have been fu8y buitt-ouL and d»n abandoned 
by busuwsses as popuWion ehdted to the suburbs. What was left behind was 
contaminated property that no one wards to take responsibiitty for. Today and in 
the future, sutneban and rural areas will M lhat Oas pherKHtrenoh is not 
unique to wbart areas, «)d is a pervasive f»oblem In Pte reuse of nearly ai! 
industrial sites, IWs wll bs the case as tong as greettfioida. or virgin iarsd 
dev^opment OBport u ttH i e s . rsmaki av«!airfe and rrtativ^ Inexpen^e 
becsujse of exlsbr^ barriers to brownfield redev^opment. ^waker Gingrich 
made this pomt very fDmrii% when he met wiPi the mayws si January. 
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The City of SL Louis was built for a 19th to early 20th century society. Residents 
walked or took public transportation to work, to shop and to relax at one of our 
104 parks. When the automobile anived, the city saw hundreds of gas stations 
go up. seemingly on every street comer. 

Now we are left with the thousands of sites that once were the properties where 
people lived or worked. These sites must be available to the 21st century City 
of St. Louis or there will be no St. Louis. When I look at what it costs to reclaim 
the sites and consolidate them so reuse can become our future, I wonder if 
large sections of the city will remain a vast wasteland. 

Let me share with you the following series of maps that depict the disinvestment 
within the City of St. Louis. The red dots represent 5,000 people moving and 
black dots represent 5,000 people added to an area. The maps graphically 
depict our residents and businesses leaving for the greenfields of the 
surrounding counties. The 1940-50 map shows how World War II temporarily 
reversed this trend. 

The 1950-80 maps show the results of the federal housing policies, constnjction 
of interstate highways, the constniction of high density public housing, and the 
change from an industrial economy to an infonnatlon, distribution and retail 
economy. Federal policies have helped to create disinvestment in cities. At the 
same time, they prevent the brownfields, which have been polluted, from being 
reclaimed or neutralized. 


4 



■nie next set of gr^s show* Sw grot*#! of owned pn^rltes. In 1972, (tie 
land reuttibtatitxt autfKxtiy lew was passed t>y me State of Missouri and adt^ed 
by ttw City of &, Louts. TWs law idlows for a cost effectrue procedure for 
redatmtns tax d^iquertl propw^ and (bearing meir tttles. Tbe Missouri inw 
has been t^rpKeated m many states iwitb siiTMtsr dislnvestmerx experiences. 

InWaity, LRA inventory grew as a dramatk: pace due to abarxtcnmM prior to 
passa^ of UW law. m the tale 197^ wtd first half of the l^ffs, tttfs irrventory 
begatn to atfiaci ratrrvsstmerrt fitxn rndtviduais. deveX^ns and businesses. The 
return to fire dty was fijieled by Mgh gasr^ine prices, high interest mtos 
{HOperty is lees expensive), die irrvesiinent tax credit for historic renovation, and 
a ctxning of age die 60's generrOton, 

By 1987, however, if aH came to an abn^X halt. The Tax Reform Act of 1986 
eliminated hitaoric tax credits and lasbit^ tax indusfoal dev^opment 

bonds. Rederat polidee e f te c ti vrt y stopped urban reinvestment through 
elimination of #» UE)A6 (xograen, fo^xisifion of tough environmeniai 
regutatlons affectxig atfoestos, lead-based paint and other environmeniai 
condrticxts foipar^^ re# estate trwisacfions. LRA now owrts 38,000,000 
square feet in die Oiy wtech equals 15% of the city’s Iwid mass. The agency 
eiqiects to aafisie 600-800 #tandoned parcels per year fcx the foreseeable 
hiture, WhBe foe LRA owns 16% of die cSy, at least another thirt of the privately 
held city pafc#s is graaSy wider uBfized because ovmers and lenders cannot 
comply with the environmontal negutations reinvestment would require. The St 
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Louis rt^rfrooit, raHroads, the Uifrhof'dte^rtttiry multistc^ warehouses and 
^tices tdl stdter » the f^sent 


i woukl ^ to share w#t ycu aota^ ocMi to convert our invemory Mo 
buiktabte Mee, These costs do ttot consider toss al employmem taxes or 
hotd^ coids prM to derrMMxt. 

the brownfMds chert shown our txatent pMHdy heid redevMtpmerit 
propthties. We have cekM^d the costs to oommt each Me from 
a^atcMtmwtt to e site oapt^ of reinvesMent. dtert we compared i! to me 
appraised value. The sap amramts tue r^tunabcHM where do mey corns hxm? 

This gap is prnantty ^ed by the KmMd av^W^ resources frcxrt Socai taxes 
and tboch grant fimds. PressM tax pOMes, ^ean ^ standards «r>d avaiiabie 
resoufcwr make rMtvestment arKi tuel ackMonai disinvesan^. St. 

Lotas has matte garni Mktes m econorhic devtecMtt^ txit Mthoth a change m 
regulations, resources or irtcwttlves, the number of abtmdorted and 
imderubKtuKi properbes ccxAue te grow. 

{ have bewt aoked to catcUate bw costs to oortvert aii our brovntheids into 
grewtheids. %rtce every demoWon, every conunerciai^ndustriat saiee 
transacboft, every rehovatioh m a city of besMftb mm of me cermrry buitdings 
exr^red its market vetue. bte cost bl the C% of St Louis. 
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1 wou^ like to share with yoti ty^»cat examples how remepiaijop costs impaci 
ate city's ab^ to mdevnk^ abandoned s^es, 

RtftlH tairngti; Mo« dties have deteitoreted commerciai distncts Htat 
Impose a bHgMe^ e^ on ad|o^tng resident n«ighborho«t$. The 
storetronts mat once suppUed the daiiy needs c4 me KjrrouneSng residents now 
can no tor^er compete me 70.000+ epuare toot gracmy stores end the 
500.000 to 1 Ration square toot mail. The toere pay ^sufficient rent to maintain 
me smichaas and bireinesses that tSstmeA anfisodai btdrev^ - adiA bodcstives, 
Ihpjor stores, check cashmg services < not e«abfohment$ mat provide a 
posffive bore door to rrei^^borhoods. The city's deveiopmmt agencies have 
worked to twn around «ajr commerci^p sSsmcts. We have success stories wim 
vdist we caU merne dcsbicts, txrt at ^eat costs- 

An impoture coiner in orw o( mese districts required $850,000 m piditic funds 
to assemtrfe and ctaan wtd ttear a site so a ta^rress c«iW invest $t .5 mititon, 
'Hto dullness employs 20 ftdl mne em^^oyees, gwrerated $2 mlHion m sides in 
the first year and is attracting patrorrs to the retaii and eming establlstwwnts 
atong mis rwsssred cofnreerraai disShct, but it cost the dty $26,25 per square 
foot to rocttom this site, whose vaSu* is $2.00 per square toot 


1 would tove to triplicate this kind of invesmwtt In 20-25 of our declining 
neij^torettood correnercial Cksthcts: but cannot wito exisfing federal regulations 
told tack of restHwee*. 
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Induitrlal! Citias are made up of 2-3 acre city blocks, occupied by multiple 
users. Since businesses no longer build UC but gjjl, cities need to assemble 
and prepare 2-10 »;ro ready to build sites if they are going to compete for 
businesses with the greenfields. No business is going to spend the time and 
money to do tNs even if they prefer the hub location of the city. 

St. Louis has spent $7,600,000 to assemble a 50 acre industrial park; that 
translates into $6.00 per square foot for groimd valued at $1.50 per square foot. 
The property has attracted many users, but in the end, no takers, because of the 
remaining remediation clean-up costs. 

The first phase of this industrial park filled the 24 acres with six businesses and 
664 employees, but this was during the less regulated atmosphere of the late 
70's and early 80's. 

Qfflee: St. Louis has many archHecturally significant vacant buildings; one is a 
22 ^ory, 300,000 square foot. 1920 art-deco structure adjacent to St. Louis 
University and Grand Center, the region's cultural district. The owner, LRA, has 
detennined that it will cost SI. 5 million to remove the asbestos. The university 
would consMer renovatkig fols landmark structure, but cannot justify the clean- 
up costs. It is hard to pay SI .5 million and still have a property with the same 
value, if we do not attract reinvestment, the city will have to spend SI .5 million 
on remediation and another SI million for demolition. The resulting site would 
have a value of $1 .50 per square foot but would cost $72.30 per square foot. 
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Ga» «trt»on»: Gas stetions were once installed everywhere; at least it seems 
like it when you are trying to rebuild a city. LRA has 25 abandoned stations 
it knows about and many ycrt to be discovered. 

Last year, LRA sold a green comer lot to a church so they could build a new 
structure. The church paid an architect, obtained a $600,000 loan, sold their 
existing church and at the groundbreaking located leaking underground tanks. 
LRA has agrsad to use its Ihnitad resources to cover the $70,0004' remediation 
costs. The lot was sold to the church for $11, 855.00. 

Each c( thaae stories can be told over and over again by mayors across the 
country. There are not enough resources, time and money to completely clean 
every site before rsuse. I am not in favor of undermining the health of city 
residents, but I wwit al regulations and clean-up standards to reflect tree health 
risks Ireaed on reuse. I also want incentives that attract kwestment and give the 
city a fighting chance to attract jobs for its residants. 

As ntayor, I must attract businesses, homeowners and jobs to the city. This will 
not happen if our land costs are higher than anywhere in the region. 

So what do we, the mayors of the historic and cultural centers of this great 
nation, need to help us in our continuous stnrggle to become self-sufficient. We 
need; 
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Federal policies that control tax laws and environmental clean-up 
standards and financial resources that ensure our brownfields can 
be redeveloped. Clean-up standards should reflect the nature of 
the site's end use, and local governments should be the key 
decision maker in determining what the tong-term end use should 
be, i.e. industrial, residential, etc. 

The federal government to evaluate the real health risks and compare 
these with the costs of remediation. 

The federal goverrHnent to require relocating companies to clean up 
abandoned facilities before they can receive building permits and 
licenses. 

The federal government, working with state and local government, to 
assess impaction fees on new developments in the greenfields 
that will be used to renovate and update abandoned properties In 
the brownfields. 

The EPA to establish funds that can be used to reclaim sites desired by 
new users. 

To break down the barriers to brownfield development created by 
unnecessary and ill-conceived federal laws and regulations. 

I 0 



_ To (rfaoo m a nttfonal need to cratde a )av^ piayirig for 

the davatopnmnt of brownHalds ao ih^ ctttaa may offactfvaiy 
Cttnpate in b««s»nasa invet^tmaitt »Kt rainvaaenent. 

_ To otMta inoar^was tor onr^Mryaa to rwrwaat in axii^rtg taedtitlas in 
tabaft areas, and to dtarng: th^ facNHiaa toay no kmgar o$a. 

To areata sito baibore tor nvastore tnd Awidal totdtutiona, to anabta 
than) to sacrea ttreir invastmenta in brownMds wittmit ba!n9 
tublactod to fUaiSitif to? prw careamlnation. 

_ And finaly, wa naad to oreata sustomto>ia. ravoivtoji ioan ftmds t(^ toa 
radwnMion of abtotooned laiMn proaartias tor prodttotiva reuse. 

Mr. Chtornttoi, wa rwad a ntdionai i^owmfMd radto^ofimattt ttoatagy toat 
todudas a vaiia^ of toola to brtog toasa propartiaa bade to prufuettva, 
aoonondc Ha. M my aa re m p t aa itava indtoatad. not aR btownMda are alike. 
SOTie brewnfiaH to can ba redawdopad protaetb^ thbd par^ davatopars and 
invaatora from labHy. But othws. partkaABly tooaa iMlh »(ptbcant negative 
vaiua, wB naad Olbar toots and irMartovas to attiM tHtvtda invastowA. 

Fadarei kkI tocil govamreant must ease resiricQons thto make R d^cutt ot 
undadrdAa tor businaaaes to reinvast to uEtran areas * tmd cure stHTte d the ills 



f^39U«rig «ur socwiy as unsrripioymwvt, and racist tension - by 

ratuffling |olM to the core of sS our m^poHtan anas. 

Otairman, we Mieva cuirant Superfund rescHtioas ctKild be used more 
etacbuafy not onty to dean up pdtuted sins, but to retunt dtten to economtcaliy 
;floducti\n reuse lor lomt cwnmunWras. Today, we have tafind #>ciut the 
prd>lem. We edB be )»wvkffng detailed recMnmendatkHn to yw in die coming 
weeks aa our task force oonpMes its woifL 

There hes been imteh national discussion about raeycdrtg, preserving our 
environment, and protecimg endangared species. 

But imless wa, as a society, place more iHrsshasls on recyddtg our existing 
irK^Mtrfal abea netted of eatng the greenliatds, Aitwrica's dtias and older 
stdsurbe «e id rtak d becoming endvtgered species ss wsft. 
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ORION PROJECT 

KAPKOWSKI ROAD 
ELIZABETH 
NEW JERSEY 
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ELIZABETH, NJ 07201 
TEL (908) 353-8400 
FAX (908) 353-8558 


JULY 1995 
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1.0 SUMMARY 

The Orion Project conasts of 166-acres of privately owned land on Kapkowski Road in 
Elizabeth, located at Exit 13A on the New Jersey Turnpike. More than 60 million cars 
pass the projea site every year. The project site has rail access, is located on Newark 
Bay, and is adjacent to Port Elizabeth and Newark Airport. The project is also located in 
Elizabeth's Urban Enterprise Zone (UEZ), which allows a reduced 3% sales tax to be 
charged. The IKEA Store, which is located north of the project site, is IKEA's best 
performing store in North America, with more than two million visitors and over $100 
million in sales each year. 

The project site, which was used as a landfill until 1972, has been selected by the Regional 
Plan Association, with the support of the State, the Union County Alliance, the Union 
County Economic Development Corporation and the City of Elizabeth, as a model for the 
redevelopment of environmentally impacted land in urban areas. All landfill closure, 
remediation and wetland mitigation approvals have already been obtained from the New 
Jersey Department of Environmental Protection ("NJOEP") and the United States Army 
Corps of Engineers. 

Substantial infrastructure ingirovMnents have been agreed to, in concept with the 
Department of Transportation, New Jersey Turnpike Authority, Port Authority of New 
York and New Jersey. Union County and the City of Elizabeth. The improvements 
include a flyover bridge directly fi-om Exit 13A of the New Jersey Turnpike to Kapkowski 
Road. It also includes the extension and improvement of Kapkowski Road into four lanes 
through to Ttundtall Street, thereby opening up the Elizabeth watetfiront. 

These achieven^its are tte result of close cooperation between OENJ Corporation, the 
City of Elizabeth, NJDEP, R^onal Plan Association, County of Union, Union County 
Alliance, Union County Economic Development Corporation, New Jersey Economic 
Development Authority ("EDA"), New Jersey Department of Commerce and Economic 
Development, State of New Jersey Department of State, New Jersey Department of 
Transportation ("DOT"). New Jos^ Turnpike Authority and Pott Aoithority of New 
York and New Jersey. Hnandal assistance has also been given by EDA, New Jersey 
Urban DevdqMimt CorpmaticHi and EUzabtth Det«lopm«it Company. 

The landfill dosuie plan conasts of several elements. The Great Ditch, a maiunade 
watercourse udiich transverses the project she, will be piped and covered. That design is 
regarded as key to the practical environmental solution to the overall closure plan. A 
leachate collection ^stem will also be ustalled. T«i acres of wetland will be created on 
Newark Bay, constituting the largest wildlife habitat in the area. 

The site will be developed into a manuftctsiMS and value outlet mall, consisting of a main 
structure of 1,200,000 square feet, phis 300,000 square feet of separate retail buildings. 
The main mall, MetroMaU, will comain 12 m^or retail tenants, 2S0 shops and 18 . 
restaurants. 


P^e2 
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The development will create a significant number of jobs. Construction will generate 
2,679,000 man-hours or 1,700 construction jobs and the finished mall will generate 5,200 
permanent jobs. The New Jersey Department of Labor has used the Regional Industrial 
Multiplier System ("RIMS") to measure the impact of the project. They concluded that 
the project would result in 18,300 permanent jobs once construction is completed. 

This project will powerfully demonstrate how state and local government bodies, working 
in close cooperation with the private sector, can achieve and extensive array of mutual 
benefits. Job creation, environmental cleanup, natural habitat restoration, the economic 
revitalization of one of New Jersey's oldest urban areas; all are being made possible 
because officials at every level have resolved that this development is very important to 
the future of Elizabeth, Union County and the State. 


2.0 LOCATION 


The location of the Orion Project is remarkable and is unparalleled on the east coast. It is 
adjacent to Newark Airport, Elizabeth Seaport, New Jersey Turnpike, IKEA and Newark 
Bay with direct water access. The demographics makes the site ideal for a retail value 
outlet development, which will draw people fi-om a 40 mile radius. 


Demographic Highlights 

Population 

Households 

Average 
Household 
Income 




lOmiles 

1,317,166 

469,555 

$52,035 

20 miles 

5,616,616 

2,132,569 

$47,556 

30 miles 

11,983,077 

4,543,005 

$51,893 

40 miles 

14,689,250 

5,518,396 

$54,444 


The New York-New Jersey Metropolitan Region, the largest and most diversified in the 
nation, consists of New York City, the four suburban New York counties of Nassau, 
Rockland, Sufifolk and Westchester, and the eight northern New Jersey counties of 
Bergen, Essex, Hudson, Kfiddlesex, Morris, Passaic, Somerset and Union. The population 
oftMs area is 15.7 million with a labor force of 7.6 million. The total annual retail sales 
is $ 1 1 1 billion. The total annual personal income is $ 388 billion. 
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2.1 Tnmptte Exit 13A 

New Jersey Tur^rike Exit 13A is one of tS« two exits swving Newark Airport, the other 
is Exit 14, Be^des setvti^ Newaik ^tport. Exit 13A also serves £lizi>eth Seaport, 
OCEA and the Orion Ere^eex. 


The New Jmey Ton^dee is very heavily traveUwl tn rius area as shown by the following 
traffic counts b^werai Exit 13A and 14. 


Northbound Somfabontid 


1991 

30,479.270 

31,912.157 

62,391,427 

1992 

30,261.234 

32,101,135 

62.362.369 

1993 

30,155,739 

32,S36,638 

62,992,377 


Source: New Jersey Tun^pike Authority, February 17, 1994 


2.2 Elizabetli Seaport 

The Pon of EUzabeth, winch is a 2,463 acre area, rqtresents an estimated 75 % of the 
regions oceait4xHime traffic xnA thoefore is the most active emttainer port in North 
America. The Port of EHaaberii has a satus as a Foreign Trade Zone and for the Ssca! 
year of 1994, finbbed writh a tmiestoae $ J.635 bilhon in foreign matriautidise reemved. in 
aB, it was ret^esible fw $ 3.5 tallion of boffi domestic and international firetghl movii^ 
into and out of the zmie. 


2.3 Newarik btursationai 

The (hrion Prtyect is shuated firm nmnites Bom Newark Imetn^iond Airport, the third 
larg^ airport haiidUi^ hdern^otiai flints in the coumry ft curmttiy handles more than 
25 mUlkm travefiers pei year, and rids figure is ^oject^ to inaease to 49 dties in 25 
fbr^pt cotuttries. 

Not only is MetroMaO^ husiiKst pMeatiai eitfuiwed by its ^se protdnuty to Newark 
Mpoit, the Biptxt ksdf wiS benefit by providing its traveSers whh tlm avadabiUty of 
MetroMalft edntxdiiiaiy Aoj^ang experiewe. Trtv^ers wahi>% fex^ connectit^ tn 
delayed ffights can be transported to the site in a ftw mimnes. 

in tdcfitioit, spemfic dtof^rii^ riavd packages fiu' MetroMal! can be in^lmmnned. tins 
would be rimiiar to the aar charter inograni now in effect at the Mail of Arnica in 
Minneape^ wbese shoppers Sy to MamcapoUs-St, Pmd International Airport in the 
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morning, do their shopping, and fly back the same day. The Orion Project is ideally 
positioned to adopt such a concept. 

Newark Airport has begun the construction of an automated people mover transport 
system, which will link the airport's three terminals, long term parking lots, rental car 
facilities, and a new train station on the Northeast corridor Rail Line. It represents a total 
investment of $378 million and the system is scheduled to begin passenger service in 1995. 
The entire project is scheduled for completion by 1998. 

Newark Airport is also constructing a new international terminal. The project includes 
construction of a multi-level building between two boarding concourses at Terminal B 
Construction began in 1993 and is expected to be completed by the spring of 1996. 


2.4 Newark Bay 

The Site borders on Newark Bay. A ferry/hydrofoil service to Manhattan is being 
evaluated at this time. This facility could service both the Orion development and Newark 
Airport. 


2.5 Rail 

Railroad tracks currently exist on the north, south and west sided of the property. The 
possibility of train access to the project is under study. Additionally, this capability could 
serve as a possible link between a ferry/hydrofoil and the airport. 


2.6 IKEA 

Ikea's store which opened in 1990 has been the top performing store for IKEA in North 
America. In 1993 it had more than 2 million visitors and revenues in excess of $100 
million. Of particular interest is the fact that 47% of their sales comes from customers in 
N. Y. State or beyond a 20 mile radius in New Jersey. 

EKEA has acquired 25 acres adjacent to its store and plans to construct 375,000 additional 
square feet of retail space. IKEA expects to complete construaion by 1996. 
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3.0 CITY OF ELIZABETH 

The City of Eiizabeth has been very cooperative in the deveiopmem of the Orion Project. 
The following is a quote from Mayor J. Christian Boltwage at a press conference: 

"This development is unique because of its nature and location This project is arguably 
one of the largest, most important undeveloptsi parcels of !^d on the East Coast We will 
transform what was once a landfill into a world class development with easy access to 
every major transport artery in the area." 

The Orion Project lies within an Urban Enterprise Zone (UEZ), which offers significant 
benefits for a 20 year period. In brief, these benefits are as follows: 

a. Stale sales taJt exemption for building materials, most langbie persona! property and 
most services, 

b. Authorization to reduce state retail sales tax to 50% of she regular rate. The regular 
sales tax is 6% in New Jersey and 8,25% in New York. Within the UEZ the pr^ent ^es 
tax will be only 3%, 

c. Employment and training programs, 

d. Utility incentive rates. 


4.0 TRAFHC 

A traffic impaa study for the development has been performed. In addition the Port 
J^thority of New York and New Jwsey have analyzed the regional traffic impact of the 
project and idenufied necessary infrastructure impros^ents._ A conceptual s^eement for 
the infrastructure improvements has been reached by the New Jersey Departmtmt of 
Transportation, New Jersey Turnpike Authority, Port Authority of New York and New 
Jersey, Utuon County and City of Eliz^jeth. The iirgrrovemenis are as follows: 

Kapkowski Road Ib. Construction has already been completed for a four lane road from 
North Avetme to The Gread Ditch. 

Reconstruction of the Intersection of North Avenue and Kapkowski Road/Ccitter 
Drive, Modification of the existing traffic signal. Widening of North Avenue from its 
intersection with K^ow^ Road westward to the New Jersey Turnpike overpass wit) 
pro-ride three lanes in each direction. CoflSmjction is expeacd to be completed during 
1996, 


Paged 



158 


Constnjction of Kapkowsld Road Section IC. This project will extend Kapkowski 
Road southward fi'om the Great Ditch to Titiniball Street. This will connect North 
Avenue with Trumball Str^i and thwehy open up the ESiaaheth Waterfront. Constmciion 
is scheduled to commence late 1995 with expetd^ completion in 1997. 

Construction of a flyover/bridge from Exit 13 A on the turnpike to Kapkowski Road. 
The flyova" will be north of the toll piaza and will connect directly with Kapkowski Road. 
Construction is scheduled to cotranetice late 1995 with expected completion in 1997. 

The New Jersey Turnpike is in the process of being expanded. The project will add one 
lane in each direction ^ong a 14 nule stretch from Exit 1 1 in Woodbridge to Exit 14 in 
Newark Construction began in 1991 and is cxpeaed to be completed by Decerabe: 1995. 

There are plans to expand the Goetbals Bridge which conneas Union County, New 
Jersey udth Staten Island, New York, The existing bridge has 2 iwies in each direettort 
The new bridge is planned with 3 lanes in each direction with a possible rail line across the 
new bridge. Construction can begin in 1997/98. 


5.0 ENVIRONMENTAL PERMITS AND LANDFILL CLOSURE 

OENJ has worked closely with New Jwsey Department of Environmental Protection 
(NJDEP) in order to obtain the rwxtessary permits to dose the former landfill and develop 
the project. The projea has been classified as a high priority project within NJOEP. 
OENJ has signed a Memorandum of Agreement (MOA) with NJDEP which enabltK 
OENJ to conduct the remedial actridties under NJDEP supervision. Wh«i the landfill 
closure work has been completed, NJDEP will i^e a “No Further Action" letter (NFA) 
which is proof thtu the props' rem^iation and landfill closure has been deme. 

Exterwive teaiag has been pwfofmcd on the site, and a remedial inve^gation r^tt and a 
remediai action fdan has been approved by NJDEP. All the eovtrManental permits have 
been obtained, which metude: Statewide Geiieral Wetlands Permit No. 4, Wetlands 
Mitigation Plan, Stream (mcroachment permit. Treatment worics aptH’oval for leachate 
man^emrait, U.S, Army Corps of Engineers wetland permit. Remedial soil erosion md 
sedim^t contrd plan, Solid Waste FadSity IKsruption ami Oosinre A^rovals, mcludbg 
Closure - Post Oosurc Plan, Upland watwfront devdc^mieni permit tmd Construction air 

The r^nedution aitd ImtdSll dosure work include the fdicrwing ammties; 

Oosurt and piping of Rte Great Ditch. These aoivitKai will indude the consmrerion of 
a 4,875 foot long, double batrd culvert, coasistit^ of a 6 foot diamrtm- and a 7 foot 
diameter RAP. and 2 stormwater detemkin basins. A tide gate will be installed at the , 
downstream end of the pipw to control tidal influx during extremely high tide. 


Page? 



159 


Wetland mitigation. The piping and closing of the Great Ditch will eliminate 
approximately 10 acres of wetland. As a substitution, 10 acres of wetland will be created 
directly on Newark Bay. Tidally influenced wetland systems in two locations will be 
created. The majority of the constructed wetland systems will consist of intertidal 
wetland. The focus of the design is to create a habitat suitable for the establishment of a 
fishery for small fish. 

Installation of a leachate collection system. This system will collect the leachate above 
the "meadow mat" and will convey it to the local public sewer network. This leachate 
collection system will consist of a total of sixteen 4-inch diameter perforated PVC pipes 
spaced across the entire site. Suction pumps will be to force the leachate into the main 
collector piping system. The main collector pipes will consist of a 10-inch diameter PVC 
pipe, which will run parallel to the Great Ditch west of Kapkowski Road, and a 14-inch 
diameter PVC pipe which will run along the east side of Kapkowski Road. 

Regrading of the site and placement cover material. The regarding of the site will 
consist of the leveling hog the elevated portions of the site and the filling of the 
depressions present throughout the area. The solid waste removed from the mounded 
areas will be used as fill material for the depressions. In this way, the volume of solid 
waste to b e disposed of , will be kept to a minimum. When the regrading of the site has 
been completed, cover material will be placed throughout the site. A portion of the site 
will be developed into green areas. These areas will be covered with two feet of soil 
cover. The remainder of the site will either be covered by buildings or parking lots and 
roadways. The portions of the site that will be covered by buildings will receive at least 9 
feet of structural fill material and 1 foot of imported clean soil. The structural fill will be 
recycled concrete, masonry material, subsoil, coal ash, or other approved recycled 
material. The paved areas will be covered with 18 inches of subbase material and 6 inches 
of pavement. The pavement will consist of 4 inches of stabilized base and 2 inches of top 
course. 

Installation of gas control system. A positive methane gas control system will be 
installed beneath the floor slabs of the buildings. While monitoring has established that 
landfill gases are not a concern, the buildings are confined areas, and therefore, a gas 
control system will be installed as a precautionary measure against methane emissions. 
This system will consist of rigid pipes supported by straps underneath the floor slabs and 
on top of 9 inches of 3/4-inch crushed stone. Fresh air will be circulated below the floors 
via fi-esh air vents and air driven turbines installed above the roof line of the buildings. 

Installation of a storm water management system. The storm water management 
system will consist of piping fi’om developed areas and control by use of detention basins. 
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6.0 DEVELOPMENT 

The main development will be the Metromall, a two story enclosed factory outlet mall 
which will be located on 95 acres east of Kapkowski Road. The mall will have a total of 

1.200.000 square feet GL.'k and consist of 12 major tenants, 250 shops and 18 restaurants 
in a food court. The mall is laid out in a two level "racetrack" fashion, in order to reduce 
customer walking distances and maximize store visibility. Three specially designed theme 
courts, plus four two story street, each with a distinctive design and theme, will provide 
shoppers with a sense of place, rest, entertainment and food. The MetroMall will have a 
light, bright, comfortable environment with over 2000 lineal feet of skylights providing 
soft, natural, diffused lighting. Mall areas will be high ceiling, wide, spacious, and 
column-free. Floors will be mostly constructed of wood, for ease of walking. Parking 
will be ample and free. Special business loading/unloading areas will be provided for 
organized shopping tours and linked with other major area attractions. The mall will have 
approximately 6000 parking spaces, the MetroMall has been received with great 
enthusiasm by the value oriented retailer community, as evidenced by the progress of pre- 
leasing negotiations with tenants. 

The property west of Kapkowski Road consisting of 30 acres will be developed into a 

300.000 square foot retail power center. There will be four one story buildings with 
approximately 10 tenants and 1,400 parking spaces. The flyover bridge from the Turnpike 
Exit 13 A will come to grade on the southern border of the parcel and connect into 
Kapkowski Road. 

Site plan approval for the MetroMall has already been obtained. Construction is planned 
to commence in the fall of 1995 with an anticipated opening in the fourth quarter of 1997. 

he wetlands mitigation will be provided on parcels of land bordering the northern and 
e southern border of the property. A total of 10 acres of wildlife habitat will be created. 

irown & Root Building Company together with Walsh Construction and Sordoni 
Skanska will be responsible for constiuaion management. The Rouse Company will 
provide operations and property management services for the MetroMall. The financing 
will be arranged by the Sonneblick-Goldman Company, New York with the equity 
provided by a consortium of construction trade pension funds led by the Southern 
California and Arizona Glaziers, Architectural Metal and Glassworkers Pension Plan. 
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ORIOM ELIZABETH, HEW JERSEY (OEHJi DEVELORHEHT RROJECT SUMMARY 


Orion proposes to take a 166 acre track, which was formally 
utilized as a landfill, properly close that landfill, and 
redevelop the site for a manufacturers discount outlet/retail 
building of approximately 400,000 square feet, and international 
trade, exposition, and convention center of approximately 1 
million square feet, and a restaurant along the waterfront. The 
property is located within the Redevelopment Area proposed by the 
City of Elizabeth. 

As part of the landfill closure, the Great Ditch, a man made 
waterway which traverses the site, must be piped. This piping 
must occur in order to effectively collect the leachate from the 
landfill. This piping will necessitate the filling of wetlands 
and State Open Waters. This requires an Individual Wetlands 
Permit from the State of New Jersey and the United States Army 
Corps of Engineers. Even if the State of New Jersey assumes the 
Army Corps of Engineers Program, an Army Corps of Engineers 
permit would be required since these are tidal wetlands and the 
State will not be assuming the Army Corps Tidal Wetlands Program. 

The Army Corps of Engineers is advised by the US Fish & 
Wildlife Service of the Department of Interior, the National 
Marine Fisheries, and the USEPA. we believe that we can 
successfully demonstrate that there are no feasible alternatives 
to piping of the Great Ditch in order to close the landfill and 
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redevelop the site. He also are considering wetlands mitigation 
plans and are currently exploring the feasibility of mitigation 
by creating three acres of tidal wetlands on property also owned 
by OENJ in the area. This wetlands would be the largest 
contiguous area of wetlands along North Bay. 

The wetlands to be filled on our site consist of 
approximately ten acres and are of low guality and can generally 
be classified as 'degraded*. We believe that they are heavily 
influenced by the contamination in the leachate and are composed 
of primarily phragmites, which are the lowest value wetlands 
vegetation. The wetlands we propose to create would be high 
value vegetation and would not be degraded by contaminants from 
leachate. 

The Army Corps of Engineers process can be lengthy and 
frustrating. It took approximately three months to schedule a 
pre-application conference at which the advisory agencies were 
not present. We were given some guidance by lower level staff. 
Our plan is to submit our application by the end of April and the 
staff indicated that they would schedule a meeting with the three 
advisory agencies shortly thereafter. He feel that it is 
imperative that this meeting be scheduled as soon as possible 
with high level Army Corps staff and that the public notice be 
issued by the Army Corps of Engineers as soon as possible to get 
the process moving. 
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There are obviously numerous other approvals and permits 
that must be obtained from local, county, and State agencies. In 
order for the project to be viable all major approvals must be 
obtained in the fall of 1993. It is our understanding that the 
City of Elizabeth, the Union County Econcmic Development 
Corporation, the New Jersey Economic Development Authority, and 
the Regional Plan Association all support this project. The 
Regional Plan Association has chosen this project as its 
demonstration project for Hew Jersey, because this is an urban 
site which can be redeveloped, but faces numerous regulatory 
hurdles. We have also closely coordinated our efforts with DEPE, 
including a meeting with Assistant Commissioner John Weingart. 

The project would obviously be an economic stimulus to the 
City of Elizabeth, Union County, and the Region. It is projected 
that 3,500 new permanent jobs, in addition to construction jobs 
would be created. The development would also financially benefit 
the City of Elizabeth and there would undoubtedly be spin-off 
positive economic impacts from people visiting the area to use 
the retail/commercial facilities. 

The project is also designed to improve the waterfront area 
with appropriate access and walkways so that it can be utilized, 
enjoyed, and appreciated by the people in the area. Currently, 
it is almost impossible to gain access to the waterfront in this 
area. 
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Numerous Infrastructure improvements must also be made to 
the area. These include the extension of Kapkowski Road to the 
Orion site for Phase I and the extension of Kapkowski Road to 
Trumbull Street for the opening of Phase II. In addition, 
improvements are contemplated at the intersection of North Avenue 
East and Kapkowski Road. We also understand that there may be 
some federal roadway improvements contemplated. 
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FACTORY OUTLET STOMS 

OCTOBER, 1995 

FOR IMMEDIATE RELEASE 


pbone 1-800-650-METRO 
fax 1-310-323-2811 


N.J. METRGIIALL FACT SHEET 

Concept: Factory Outlet Megamall 

Project descrxptlm: One of America's largest, fully 

enclosed, two-level malls for 
manufacturer's outlet stores and 
retailers' clearance stores. Project to 
contain 12 anchor stores ana in excess 
of 250 specialty store tenants. 

Location: New Jersey Turnpike (1-95) at Exit 13-A, 

Elizabeth, New Jersey 


Site size: 
Total GtiA; 
Anchor GLA: 
Store GLA: 
Food Court: 

Parking : 
A.D.T. 
Population: 
Developer : 
Architects : 


166 acres 

1.500.000 sq. ft. 

330.000 sq. ft. 

717.000 sq: ft. 

19.000 sq. ft. with 18 restaurants, 
and 1,000 seats 

7,400 surface spaces 

Over 176,000 cars per day 

14.7 million within a 40 mile radius 

N.J. MetroMall, LLC 

David Jacobson Associates and Keeva J. 
Kekst Architects, Inc. 


MetroMall ■ 20400 So. Main Street ■ Carson, California 90 45 
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General Contractor: Joint venture of Brown & Root Building 

Company, Sordoni Skanska Construction 
and Walsh Construction Company 

Number of Est. 

Construction Jobs: 2,000 

Number of Est. 

Permanent Jobs: 5,000 


Robert Sonnenblick 

MetroMall 

20400 So. Main St. 

Carson, CA 90745 

310-715-2000 

800-650-6387 
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FACTORY OUTLET STORES 

OCTOBER, 1995 

FOR IMMEDIATE RELEASE 

Concept : 

Project description 


Location : 

Site size: 
Total GLA; 
Anchor GLA: 
Store GLA: 
Food Court: 

Parking : 
A.D.T. 
Population: 
Developer : 
Architects : 


phone 1-800-650-METRO 
fax 1-310-323-281 1 


N.J. METRCXIAIJ. FACT SHEET 

Factory Outlet Megamall 

One of America's largest, fully 
enclosed, two-level malls for 
manufacturer's outlet stores and 
retailers' clearance stores. Project to 
contain 12 anchor stores and in excess 
of 250 specialty store tenants. 

New Jersey Turnpike (1-95) at Exit 13-A, 
Elizabeth, New Jersey 

166 acres 

1.500.000 sq. ft. 

330.000 sq. ft. 

717.000 sq; ft. 

19.000 sq. ft. with 18 restaurants, 
and 1,000 seats 

7,400 surface spaces 

Over 176,000 cars per day 

14.7 million within a 40 mile radius 

N.J. MetroMall, LLC 

David Jacobson Associates and Keeva J. 
Kekst Architects, Inc. 


MetroMall • 20400 So. Main Street ■ Carson. California 90~'4S 
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General Contractor: Joint venture of Brown & Root Building 

Company, Sordoni Skanska Construction 
and Walsh Construction Company 

Number of Est. 

Construction Jobs: 2,000 

Number of Est. 

Permanent Jobs: 5,000 


Robert Sonnenblick 

MetroMall 

20400 So. Main St. 

Carson, CA 90745 

310-715-2000 

800-650-6387 



UNION COUNTY LAND RECYCLING PROJECT 


INVENTORY OF RECLAIMABLE SITES 

(PRELIMINARY) 


REGIONAL PLAN ASSOCIATION - NEW JERSEY 
JUNE 1992 
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SOURCES C NOTES 


SOURCES : 

CONTAMINATED SITES: 

NJDEPE, 1991. "UNION COUNTY: INDEX OF REMEDIATION 
ACTIVITIES". 

NJDEPE, 1991. "KNOWN AND SUSPECTED SITES IN UNION 
COUNTY". 

NJDEP. "HAZARDOUS WASTE PROGRAMS: ECRA SITES IN UNION 
COUNTY". 

UNDER-UTILIZED SITES: 

UNION COUNTY BOARD OF TAXATION, 1991. "LISTS OF 4A AND 
4B PROPERTIES" . 

VACANT SITES: 

UNION COUNTY DIVISION OF PLANNING AND DEVELOPMENT, 

1990. "VACANT LAND INVENTORY". 

UNION COUNTY BOARD OF TAXATION, 1991. "TAX RECORD". 


NOTES: 

ECRA 

TRANSFORMATION TYPE (TT) 

P = PROPERTY SALE 
S = SALE OF BUSINESS 
C = CESSATION OF OPERATIONS 
T = TRANSFER OF STOCK 
B = BANKRUPTCY 
FINAL DISPOSITION (FD) 

N = NEGATIVE DECLARATION 
C = CLEANUP PLAN APPROVAL 
F = Ftn,L COMPLIANCE LETTER ISSUED 
S = SAMPLING PLAN IN-HOUSE FOR REVIEW 
E = EXEMPTED FROM ECRA 
D = DUPLICATE FILE 
W = WITHDRAWAL FROM PROCESS 
R = REFERRAL FOR ENFORCEMENT ACTION 
K&S: KNOWN & SUSPECTED HAZARDOUS SITES 
NON-SUPER: NON-SUPERFUND 
SUPER: SUPERFUND 

UNDER-U: ASSESSED LAND VALUE EXCEEDS IMPROVEMENT VALUE 
VACANT: VACANT LAND WITH SIZE LARGER THAN 5 ACRES 
CLASS 

1 VACANT 
4A COMMERCIAL 
4B INDUSTRIAL 
15C EXEMPT 
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RPA 

Rrgional Plan Aesorialiun 

January 6. 1997 

Marie Kiupinski 
City of Elizabeth 

Department of Policy and Planning 
Office of the Director 
50 Winlield Scott Plaza 
Elizabeth. NJ 07201 

Dear Marie: 

I am happy to provide this letter of support to the U.S. EPA for a 
brownfields pilot planning prqect in the City of ERzabeth. As you know. 
RPA has had a very successful working relationship with the Mayor and 
Policy Planning staff in the City of Elizabeth. Our working together on the 
OENJ model site redevelopment project, which is soon to become the 
Metro Mai. is ample demonstration of both the need and potential for 
successful brownfields remediation in the city of Elizabeth. 

The RPA inventory of derelict and contaminated sites in Union 
County pointed out that the majority of the sites - 56 out of 185 - were 
located in the City of Elizabeth. The advisory group process established 
for the RPA prpject at the OENJ site provides a good basis upon which 
the City can expand the brownfields cleanup apptoarJi by appointing a 
full-time brownfields coordinator to oversee redevelopment of five key 
sites. The City should also strive to significanily involve Elizabeth's 
diverse community groups in the redevefopment prcroess. I am confident 
that Bizabelh is a good candidate for an EPA pilot brownfields project, 
and wish you the best in pursuing the application. 

Sincerely. 

Linda P. Morgan '' 

Director 
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Building a Brownfields Partnership 
FROM THE Ground Up 

Local Government Views on the Value and Promise of 
National Brownfields Initiatives 


National Association of Local Government 
Environmental Professionals 


PROJECT Managed AND REPcniT Authored by: 

Kenneth A. Brown 
Matthew W. Ward 


February 13, 1997 
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The National Association of Local Government 
Environmental Professionals 

Founded in 1993 by a group of local officials, the National Association of Local 
Government Environmental Professionals C*NALGEP*^ represents local government personnel 
responsible for ensuring environmental compliance and developing and implementing 
environmental policies and (xograms. NALGEP is the only national organization devoted 
exclusively to addressing local government environmental program development and 
implementation. NALGEP’s ntembcrship includes more than SO local government entities 
located throughout the United States, ranging in size from the largest cities to much smaller 
communities. NALGEP’s diverse membership includes environmental managers, solid waste 
coordinators, public works directors and attorneys, all working on behalf of towns, cities, counties 
and municipal associations. 

NALGEP provides its members with of^rtunities for networking, assistance and 
advocacy that promote innovative environmental solutions to local environmoital problems. By 
participating in NALGEP, members gain access to a netwoik of local government professionals 
engaged in environmental compliance and policy matters. NALGEP members exchange practical 
advice -- based on strat^es undertaken by colleagues elsev^^iere — on resolving environmental 
compliance issues, implementing local environmental programs, and developing strategies to 
fmance environmental programs and services. Given the broad base and expertise of its 
membership, NALGEP is a unique vehicle for providing a national voice for local government 
environmental professionals. 

NALGEP is managed by Spiegel & McDiarmid, a national law fvm that specializes in 
assisting local govemmoits to solve problems in the fields of environment, energy, 
communication and tranqxntation. 

ABOUT THE AUTHORS 

Kenneth A. Brown is the Public Affairs Director for Spiegel ft McDiarmid and serves as the Executive 
Director of NALGEP. Mr. Brown provides policy, coalition building, project management and public 
relations services f(M' local govenunents and businesses. Mr. Brown previously served as the Executive 
Director of Renew Amoica, the National Propam Director fcM* Clean Witer Action, and the Director of 
the New Jersey Bivironmentel Fedmitioa. He has also served as a consultant to government, business, 
and non-profit clioite. Mr. Brown received his Master Public Policy degree frcnn the University of 
Michigan. 

Matthew W. Ward is an eoviixmmental and energy attorney with Spiegel ft McDiarmid, where he 
sproializes in legal, regulatcny and policy issues affecting local governments. He serves as NALGEP’s 
Program Director. Mr. Ward assisted the City of Anaheim in obtaining die first Project XL for 
Communities award fitun the U.S. ^A, and recently co-authored an article on Project XL for 
Communities which appeared in die NovyDec. 1996 publication He received his JD 

from the University of Virginia Law Sdiool, where he was a member of die Virginia. Environmental Law 
Journal. 
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Committee. Comprised of 14 of the nation’s top local government brownfields leaders, the 
Advisory Committee members have provided critical leader^p in the development and 
implementation of this ]xoject and report They devoted substantial time and energy to 
developing the overall (Moject game plan, the interview questions, and the project findings. They 
offered invaluable guidance, reviewed and commented on several drafts of the report and 
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David Levy, Brownfields Project Coordinator, City of Baltimore, MD 
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, Executive Summary 

The cleanup and revitalization of urban “litownfields” reptesoits one of the most exciting, 
and most challenging, environmental and urban initiatives in die natitm. Brownfields are 
abandoned, idled, or und^-used industrial md coounercial propmties udiere expansion or 
redevelopment is hindored bjr teal or peicdved contaminalioii. The brownfields challenge faces 
virtually every community; eiqierts estiinate that there may be as many as 500,000 brownfields 
sites throughout the country. 

The brownfields issue iUustrates the ooimeclion aroong enviromnental, economic and 
conununity goals that can be simultmieousiy fosacied dum^ a cmnbinatioo of national 
leadership, federal and state incentives, and die innovation of local and private sector leaders. 
Cleaning up and redeveloping brownfields provides numerous enviromnental, economic and 
conununity benefits including the following; 

• expediting the cleanup of thousands of contaminated shes; 

• renewing local urban economies by stimulating tedevelopment, creating jobs and enhancing 
the vitality of coirununities; and 

• limiting sprawl and its associated environmental proUems such as air pollution, traffic and 
development of rrgiidly disappearing open ^nces. 

To respond to the challenge of 
addressing the mitional brownfields 
issue, the U S. Environmental 
Prrrtection Agency launched its 
Brownfields Economic 
Redevelopment Initiative in 1995, 
udridi was implemented through the 
Agency’s Browniields Action 
Agdoia. The Action Agenda 
contained four key components for 
rebaning brownfields to productive 
use: (1) clarifying liability and 
cleanup issues; (2) initiating local 
brownfields pilot programs in 
co mmuni ties across the nation; (3) 
building partnerships among public and private stakdroldeng and (4) fostering local job 
development and traiiung initiatives. 

The EPA Brownfields Acticm Agenda represent a new gematiim of partnership between 
the federal government and local conununities. Since EPA Administrator Carol Browner’s 
announcement of the Brownfields Action Agenda in January, 1995, the Agency has successfully 


Btvwtifields renewal fs one most 

important environmental and eormomic 
challenges fadpg oar nation’s 
communities, calling fear partnerdup 
among our federal and kxal govmnmaits, 
businesses and oemununity and 
environmental leadars. We mud work 
blether to build a national btawnSelds 
partnership from the ground up. 

Douglas MacCourt, Eovironmenlal Manager, Office 
of Transportation, City of Portland, Or^on; and 
Director of Portland Brownfields Initiative 
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promoted a national message about the value of brownfields renewal, launched nearly 100 pilot 
projects and successfully implemented policies for the clarification of liability, job training and 
development, and federal/local partnerships and outreach. These EPA efforts have helped spur 
genuine results in communities across the Nation. 

This year presents an exciting opportunity to build upon the initial successes of EPA’s 
Brownfields Action Agenda and establish a long-term, sustainable federal/local brownfields 
partnership. The timing is especially good given that: (1) many conununities are emerging from 
the pilot stage of the EPA Brownfields program; (2) several federal agencies are preparing to 
expand the Administration’s commitment to brownfields redevelopment by launching the 
Brownfields National Partnership Agenda; and (3) Congress is considering opportunities 
for legislative solutions to address local government brownfields needs. 

Local government leaders are a key link in the success of brownfields partnerships, for it 
is the environmental, health, development and political leaders in our cities, counties and towns 
wiio can best build a brownfields partnership “fiom the ground iq>.” The National Association of 
Local Government Envirorunental Professionals, or “NALGEP,” is working to promote a national 
brownfields partnership by bringing together local and federal government leaders to find 
solutions to the many brownfields challenges facing our communities. 

This NALGEP report. Building a Brownfields Partsunhip from the Ground Up, 
presents the views ofa network of local government brownfields leaders on the value of EPA’s 
brownfields programs and policies to those who use them at the community level. It also 
provides proposals for building the next phase of federal brownfields programs. Launched with 
the support of the EPA Office of Regional Coordination and State/Local Relations, the NALGEP 
Brownfields Project is seeking to promote new models of federal/Iocal communication and 
cooperation. 


Project Methodology 

NALGEP performed the following steps in conducting the Brownfields Project; 

• Establishing a 1 4-member Advisory Committee composed of local goveimnent brownfields 
officials fiom EPA pilot and other leading brownfields communities; 

• Developing, in conjunction with the Advisory Committee, a comprehensive set of brownfields 
interview questions; 

• Conducting interviews with mote than 25 brownfields stakeholders across the nation; 

• Developing, based on this series of interviews and collaborative discussions with the 
Advisory Conunittee, focused findings on; 
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»■ The value of to local govenunent brownfields 

prograins; 

>- H<mfbeiuxlpluaetffeda^iivm0eUbpoUeits4m4pi<^mnscmb&ABKxAlocd 
community needs; 

>- la^wvlng c o m m t m i r mliom among local, state and federal brownfields officials; 

*■ /^islntfi««!IVMrAnuliestostimulatBbrownfieldscleanu|>andredevelopment. 


Summary of Key Findings 

NALGEP proposes that the EPA and other key agencies involved in the federal 

brownfields effort consider the following specific findings; 

Clarifying and Umiting Uabiuty to Promote Brownfields Cleanup 
AND Redevelopment 

• EPA's overall leadership and its package of liability clarification policies have helped 
establish a climate conducive to brownfields renewal. 

• To facilitate cleanup and redevelopment, EPA and state liability policies should clearly 
distinguish between: (1) Siqnfund NPL-caliber sites; and (2) less contaminated brownfields 
sites. 

• EPA should delegate the audmity to limit liability and issue no further action decisions for 
less contaminated btownfidds sitBS to States widi cieanigr programs that meet minimum 
requirements to protect public beahfa and the environment 

Building a National Brownfields Partnership; 

Local Government Views on the Next Phase of the Brownfields Agenda 

• The administiatian dxHild e^^li^ a “Brownfields Partners Program” offering to local 
governments a package of funding, incentives and recognition, to build on the successes and 
meet the needs of EPA pilot coimnunities and other established, local brownfields programs. 

• The federal government should: (1) establish positive incentives for brownfields cleanup and 
redevelopment; and (2) identify arai correct policies that favor development in greenfields 
over brownfields. 
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Improving Communication Among Local, State, and Federal 
Brownfields Officials 

• Overall, communication between EPA regional brownfields coordinators and local 
brownfields pilot coordinators has been excellent. Local officials consistently give EPA 
regiomd personnel high marks for their accessibility, their knowledge and assistance and, 
most importantly, their willingness to woric together in a positive partnership to get the new 
brownfields programs off the ground. 

• EPA should facilitate the establishment of ongoing local government work groups to focus on 
advancing solutions to the followii^ critical brownfields issues: establi^iing new financing 
mechanians for brownfields cleanup and redevelopment; ensuring effective state voluntary 
cleanup programs; correcting incentives that encourage greenfields over brownfields 
development; promoting the use of innovative assessment and cleam^ technologies in 
Inownfields; and ensuring interageiKy cooniination. 

Legislative Opportunities to Stimulate Brownfields Cleanup and 
Redevelopment 

There is strong agreement that EPA’s ability to fiiither clariiy and reduce environmental 
liability for brovmfields activity is limited, and that legislative solutions are needed to advance the 
brownfields agenda. Specific legislative solutions that would promote brownfields cleanup and 
redevelopment include the following: 

• Ensure that federal liability policies clearly distinguish between: (1) Superfimd National 
Priority List (“NPL”) caliber sites; and (2) less contaminated brownfields sites. 

• Give EPA the ability to delegate the authority to limit liability and issue no further action 
decisions for less contaminated brownfields sites to States with cleanup programs that meet 
minim um requirements to protect public health and the environment. 

• Provide additional federal funding to: (a) build upon the existing successful local pilot 
programs; (b) establish more new local Inownfields pilot programs; (c) enable cities and states 
to establish Revolving Loan Funds for brownfields site assessments and cleanups; and (d) 
encourage other federal agencies to participate in the effort to clean up and redevelop 
brownfields. 

• Provide tax credits and/or deductions for expenses related to the assessment and cleanup of 
brownfields sites as well as other tax irrcentives for brownfields redevelopment. 

• Establish a “National Brownfields Partners Program” that provides funding and encourages 
other federal agencies with a cormnunity and economic development mission (e.g., HUD and 
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the Department of Commeioe) to play a leadership role in the effort to cleanup and redevelop 
brownfields. (See Partnership Section 2 for mote details). 

• Codify into law existing administrative policies that clarify liability. 

• Require the federal govemnciit to identify and propose corrections for federal policies and 
programs which promme gieeafields development over brownfields development. 

• Amend the Nafitmal Envirammital Piriicy Act to reflect the environmental and cultural 
benefits of brownfields redevdopment over development in greenfields by requiring that 
Environmental Impact Statements consider alternatives that woiUd promote brownfields 
development over greenfields devdtqmieiiL 

• Expand ISTEA auduxity to include tiansportatiiHi spending for brownfields revitalization, and 
incteased overall funding for mass transqmrtation systems, including through ISTEA. 


NALGEP welcomes the tqipcxtunify to work in {artnership with federal officials, 
additional local govanmeed leaders aid other tanmfields stakdioiders to implement the 
proposals contained in this report 


Local gpvmtments are leading innovative brownfields 
effatis that can dmuUanecmsly reach our environmental, 
econmak; and ocmmunity goals. NALGEP calls upon the 
fetkral government to wort with local officials to create 
the tools and incentives tirnt will achieve long-term 
renewal in our communities. 

Datdd ^%ett. Bivhoniiettal Afbirs hbnaga, Colorathi Springs, 
Colorado, and NAIXffiP Board Co-C3iait 
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SECTION 1 : Clarifying and Limiting Liability to Promote 
Brownfields Cleanup & Redevelopment 


Introduction 

a key component of the EPA Brownfields Action Agenda has been the issuance of 
liability clarification policies designed to reduce the fear among parties involved in brownfields 
renewal that they will be vulnerable to the threat of Superfund liability. EPA has used these 
liability clarification policies to send the signal that the liabilities associated with the remediation 
and redevelopment of brownfields can be managed in a common sense fashion and that the 
Administration is supportive of those in the public and private sector v*ho are willing to step 
forwanl and take this risk. 

Based on interviews and collaborative discussions with local government and other 
brownfields leaders fiom across the nation, the NALGEP Brownfields Project has developed 
findings reganling the value of EPA liability clarfficatioH policies to local governments involved 
in brownfields renewal. These findings demonstrate which policies have been used and useful, 
which policies have been insufficient or counteiproductive, and which policies should be further 
developed in the future phases of the federal brownfields program. The NALGEP Brownfields 
Project focused primarily on the following specific liability clarification policies; 

• Prospective Purchaser Guidance 

• Lender and Municipal Acquisition Liability Guidance 

• Guidance on Future Land Use 

• Ovmers of Property Containing Contaminated Aquifers Guidance 

• Underground Storage Tank Lender Liability Rule 

• EPA Deferral to State Policy in Taking the Lead on Cleaniq) (including both deferral for 
individual sites and general delegation pursuant to established state cleanup programs and/or 
State Memoranda of Agreement with EPA) 

• Soil Screening Guidance 


Specific Findings - Following are specific findings developed fiom the interviews and 
discussions conducted under the NALGEP Brownfields Project with regard to the value of 
EPA’s liability clarification policies: 
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Finding I — EPA’sOvavU and i6s Package of Liability Clarification 

Polities Have Hdped Esd^Msh a Climate Conducive to Brownfidds 
Renewed. 

• It is widely viewed by kKadgovemmrattbiDvmfields leaders that EPA’sIffluleislup and 
administrative action to clarify and reduce federal liability for brownfeelds activities have 
povided critical siqiinrt to local ctnunimities. EPA’s brownfields Uabilify policies have 
both fostoed an overall national change in perception reganling the feasibility of brownfields 
renewal, and hriped gfye some developers and lenders the confidence to move forward with 
specific hownfidife renewal projects. 

• The overall effect of l^A’s liaMity clarification effort has been to reduce the magnitude of 
environmoital liability fiadors in fee redevelopment of brownfields sites, by better placii^ 
environmental considenlions in fee ccnitext of other fectors that promote or hinder 
ledevelopmem. &ivironraeolaI lUalities are less fieqomitly viewed as the primary “deal- 
breaking’* fector. 

• Ttere is stroi^i^eesian feat l^A’s ability to further clarify and rediKe environmental 
liability fin brownfields activify is limited, and that legislative solutions are needed which 
address fee broad range of liability, funding and partnership tools necessaiy to ensure fee 
long-term suslainalHli^ of commuaity laownfields efforts. 


Finding 2 — While EPA iJaHBty Cdartyica^n PoUdes Have Been UsedOutyina 

Limited Fashion thus Far, Several Have Contributed to the Cleanup of 
Spedfic Sites Across theNoBon. 

• Local govenunents wid^ view effective delegation to the states of cleanup authority for 
non-NPL caliber ^es feroo^ EPA / State Memoranda of Agreements (“SMOAs’^ as one of 
the most tu forUaU thMBty poUdes for fiwilitaring brownfields cleanup and redevelopment. 
(.See Liabili^ Findings #3 and #S fi>r furfeer discussion of SMOAs and state delegation.) 

• Some EPA clarificatiaa policies tend to be utilized more often than others by local 
community leaden and stakdniden. In particular, fee municipal acquisition liability 
guidance, fee tmdeigtamid stoi^ tard; liabilify rule, fee future land use guidance, and fee 
aquifinr guidance have hd^red fiarilitate fee cleanup of specific brownfields sites. 

• However, debate excdleat B'A efiferts, tee of these policies has been limited thus far 

because, arnimg ofeer reasons: local programs are often too new to begin such use; fee EPA 
policies not have fee fince of law; die federal policies have occasionally conflicted wife 

state policies or slate priorities; <K fee process for utilizing feese federal policies can be 
viewed as too long and bnidensoitK to meet development needs. 
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• In pardcuiar, the EPA prospective purchaser guidance is viewed as ineffective by many local 
governments because it is too cumbersome, and too inflexible to meet local brownfields needs 
and provide sufficient long-term liability protection. 


Finding 3 — States with Effective Voluntary or Independent Cleanup Programs 
Have Stimulated the Most Significant Brownfields Cleanup and 
Redevelopment Activities Thus Far and are Likely to Continue to Do 
So in the Future, 

• EPA should encourage the creation of additional volimtary and independent cleanup programs 
in states where they do not yet exist. 

• EPA should help identify the key components and provisions of successful state cleanup 
programs and work with local governments to determine which components are most 
important from a local perspective. 

• EPA should help publicize the most important components of successful state programs so 
that others can learn from these models. 

• EPA should enhance the effectiveness of successful state programs by signing State 
Memoranda of Agreement (SMOAs) delegating increased cleanup authority to states with 
programs that meet minimum requirements to protect public health and the environment. {See 
Liability Finding #5 for more details on delegation of authority to state programs.) 


Finding 4 — EPA and the States Should Clearly Distinguish Between NPL~Caliber 
Sites and Less Contaminated Brownfields Sites to Better Foster 
Brownfields Redevelopment 

• The EPA Brownfields Action Agenda, >^ch has emerged fiom the EPA Superfund 

Program, is still too connected to and oriented toward a Superfund (/.e., NPL-caliber sites) 
perspective. Although the remediation and redevelopment of Superfund sites remains a 
vital environmental and economic need in conununities, the Superfund perspective should 
be effectively* separated from activities at lesser contaminated brownfields sites. The 
Superfund perspective sends conflicting messages to the private sector, involves an 
enforcement-oriented approach too substantially in brownfields decisions, and fails to 
encourage certain efforts by local governments to foster brownfields activity {e.g., 
municipal efforts to aggressively acquire abandoned sites for brownfields renewal are not 
protected by the existing EPA guidance regarding municipal involuntary acquisition of 
contaminated sites). 
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Local governments need brownfields liability clarification and protection tools that are 
flexible and geared toward die quick time fiiame demanded (o' economic development - 
qualities dial ue genoally iaconahiteM widi policies and practices geared toward 
Scperiiind. Several localities have remaikeddiat die most effective tools they have used 
are phone calls to EPA Regional Coordinators diat produce quickly-issued comfort letters 
to potoitial developers who have certain concerns about enviromnental liability at a 
particular site. This need for flexible, timely liability clarification practices suggests the 
ruwd for expanded use of comfort letters and streamlined, customer-service oriented EPA 
decisicm-makii^ processes for liaUlity clarification at non-NPL sites. 


EPA and the states should establish 
policies to clearly distinguish between 
NPL-caliber sites and less-contaminated 
sites that can be put on a “brownfields 
track.” The keys to allowing such 
distinction are policies that ensure 
effective site assessments, and adequate 
methods at the idale level for the 
categorization of sites. 

EPA should seriously consider the 
issuance of guidance designed to clearly 
distinguish between the rq^lication of 
EPA policira to CERCLA NPL-calib« 
sites and the antikation of EPA policies 
and incentives to those sites with a lower 
level of ccmtamination that ate unlikely 
to provoke federal acticm. EPA liability 
clatificmion policies (fosipied qiecifically fin- non-NPL caliber Inownfields sites will 
provide local govetnmmits with a stqrerim tocri for die fadlitmion of Inovmfields activities 
that should be cfisconnected fiom Superfiind. These brownfields-specific policies could 
include, for example: 

>- potecthms for voluntary mimicipal acquisition of sites for brownfields renewal: 

*■ fodoal and otiier fimdlng fix site assenmmtt activities designed to idotofy ntm-NPL- 
caliber sites so tiiat tiiey can be channeled into the “brownfields track”; 

>- the transfer of EPA “environmental hens” on contaminated sites to local govenurrents, 
both to tenxrve a battier to redevelrqxnent and to provide local governments with a 
tool fw betts exmciting crartrol over pmticulff abamkaied mtes and thereby 
ccnmnencit^ assessment imd remediaticm activities; 

>■ incentives;, technical assistance, ftmding and qipropriate liability protections fm 
municipal or private sector voluntary assessment of sites not included on the 
Siqierfimd NPL. Such incentives for volimtary site assessment activities will 


TJie revitalization of less- 
contaminated brownfields sites 
requires a newperspeMve and 
different tools titan what is 
needed at a Superfund Nn site. 
EPA and tire states need to draw 
the line between NPl-caliber 
sites and those pKpaiies that 
canbeputonaimownOdds 
track. 


Mary Betit Schmudcer, Brownfields 
Coradittalcn, City of Indimaqwlu^ 
Inrfiana 
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oxxnirage laiukmnas to ic^tonsiMy stq) forwnd and coimiiaiBe <]» lane^^ 
loiewal proce^ at (tamint sites; and 

» Aeeiqiaiided use of and state “comfoit/status letters'’ to loGatgovcnmiaits. 

taidas and develiqrers, as desoibed in Oe EPA Poliqr on diB Iswmce of 
CMofoit/Status Letters in 62 Fedtani R^isla 4624 (Jamiaty 30. 1 997). 

• In q^proiKiateciicatnidaicraddaanined Instates and EPA,inaqrIimwiifi^to(ds nay 
be boneficial to die remediation md ledevdopment of Siipesfiind sites. 

• The nmstinqxxtant actions Sir filleting Inonmfidds track acdvides at non-Nn. caliber 
silesare: (1 ) the creation of effective state voluntaiymdind^endemekaiR^ptognmis; 
and (2) the delegation of liability clarificttion auArni^ to anxDved state pn^tans. 
Oeatiy distii^iidiii^ b^ween NPL and ihhi-NPL caliber sites win he^i fiaalitate dw 
demotion of cleamq) authority to the states, and conseipieidy lead to die deaiuqi and 
ledevelqnnent of nme brownfidds sites. 


FtmUng 5 — EPA Should Dd^ate AuAority to Lindt liMUfy and Issue No 

Further Atdion Deci^oHs for LessA^ontandnated Bromi^ieUs Sites ta 
States with Ciemugt Programs that Meet Minimum Reg/drements to 
Protect PMie HeaU ondduEnviroHmeHt. 

• Local communities insures that have ne^Huded “State Memoiaida of Agreanenf’m 
“SMOAs” with EPA R^ional Offices providing fw die delegidian of lidnlity aadmity to die 
state are in a mtbshuniaUy betts position to ft^er brownfields redevelopinent activities. 
Therefixe, EPA dioidd intd» die exermtimi of additional SMOAs a top a d minis t im ive priority, 
and should make infimnation r^arding model SMOAs avaUalde to local govennnents. 

• As exphdned above, EPA deb^adnm of audiority to ^rpioved states should include dei^^on 
of clear authority to cluify and limit liability at non-NPL caliber btownfidds sites. Sudi 
dei^ttioii dmuM include the rdnlity of die stale to issue ‘hio further action’’ dedsioiis fix non* 
NPL sites, subject to exceptional circumstances. 

• Sewd local officials expressed signi&aid concern about ddegmii^ too mudideiaiqi 
audiority too &st to dieir states. The rpiality of estaUidied state cleamip programs varfes 
widely across die country. Specifically, smne local offimalsbaverpiestionedudiedierdiw 
states have the technical oqiertise, the lesotBces, die stafiS^ die stMutory wdiotiQr, and the 
commitineni to ensine that adequate ctetuiiqs (i.e., sufficiendy protective of human health and 
dwenvinaunett) are conducted imderdiBircleainqi programs. NAlXiQ'bdievcsdiatB’A 
should remain involved to protect pubGc bealdi and die envitomnent by reqiuiing thm certain 
minimum standards be met by those states receiving delegated authority to clarify liability m 
brownfields sites. In addition, EPA should maintain the Jiility to twduhawde^ititm firm 
stotes thm feil to conform to these mininuan tiandmds thm me incoipafated into SMOAs. 
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to give ste^ moiv 

iu bmmSdds f^am^. We k^ k» ja^^?tm^ig <mfmbBc 

am! eavimnmentm laBw^sMsmmsMtom^ mat 

OmlEPA (mlydde^ia^IbkatfOitx^toatat^Oaa^wQmt 

SbeyMve the tMUtyandeommio^at toga ttiejob done 
r^t 

Mfflk Gn^or, Manner, ^vision of &ivinHmKiitBl Quality, 

City ofKottesKer.Kew Y<^ 


• Because diere is subsMiial variatioii among State cleanup pto^ams, local governments 
sujqxat tbe establi^unest of “baseline criteria” for the tQynoval of SMOAs. These baseline 
(mtaria for adequate ^ate inograms should build iq»n die positive q^faoach with tepid to 
standards adopted bv the Interim EPA Memo on State Voluntary Cleanun Proframs immed 
November 14, 1996. The criteria should reflect the needs ofthe local communities that have 
ultimate le^nsibility fin brovMfidds activities, ai^ ensure tbe protection of human health 
and the envinmmeidai consistent wi& community and economic goals. 

> In wMition to tire Sbc BaseliireCritoia developed in EPA’s Interim Guidance, the Final 
Guidance on state voluntmy cleamqi programs should inclute criteria designed to msure that 
stale progrfuns:which are gimled the ttelegation of ndfataity for txm-NPL.caliber site have 
die followii^ eloi^ts: 


The tmmdMiam (^effective 
taomiMskfo isleanup toast be 
0tadetpa^aaseap^atcd 
tbes^ MAtto^ibeOstes 
amuMttudeeidiea&etsmatta 
tcppriati^, and beck this 
ima\^mtbiUndmg, 
^ebnkmlessistatuXaode 
naans to amre diet 
assmmmttesultsiaecJear 
ettol nimble to locel 
governments and dev^gsers. 

htattia St^foiEuvinnmieaid 

SevrestrOSicar, d^PIainiing 

CmamMiHi, l%iladcA|dua, PA 


1. Straag reqoirciiieBli to «Mure adeqnatc sMe 
: aaaestmcnts carfy in dto process. Good site 
assessmraUs will help laevirot unmuteqiat^ 
proUems fiom surtocing, and tocilitato effrats to 
direct particular sites imo a “toownfidds track.” 

> EPA should encourage the nsc of ASTM 
standards or other acceptable minimam 
standard for the ancstmmit of dtes. Such 
nummom stmdiuds sbcmld stave dK dual purpose 
of detmmining the level of remediation iKcessaty 
frar protection of healto and cnviroiunem, and 
increasi^ die knovdedge raid confitece of 
imidres, developers and otfaeis r^ardihg 
asse^nents and toe potoitiiii lonedimion costs at a 
rite. Minimum riandar^ would also allow local 
anthoritira to require additkmal assessment 
rismdards, if necessary, to meet local needs. 
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2. Adequate state technical expertise, staff and enforcement aathority to ensure 
effective implementation of voluntary action activities in compliance with 
SMOAs. 

3. An adequate method to distingaith between NPL-caliber sites and those Icst- 
contaminated sites that can be placed on a brownfields track. 

4. Use of risk-based dcannp standards, which can be tied to reastmably anticipated 
land use, established through an ad e qua te public qqiroval process. 

5. Institutional controls such as deed restrictions, zoning requirements or other 
mechanisms that are enforceable over time to ensure diat future land uses tied to 
certain cleanup standards are maintaiited. 

6 . Commitment to cstabUsh community information and involvement processes, 
and assurance that state and local brownlicldt activities will consider 
community values and priorities. State programs should ensure adequate 
community participation in brownfields renewal activities. In addition, an 
approved state program should cmnmit to state and local consideiation of 
community values in the brownfields renewal process. These community values 
could include, depending upon local circumstartces artd needs, job creation, 
enviromnental justice concerns, or community aesthetics. 

7. Commitment to build the capacity, through training and techtucal assistance, of 
local government health and environmental agen c ks to e^ctively participate 
in the brownfields development process and ensure protection of public health and 
the envirorunent 

8. Adequate me ch a ni sms to address unanticipated cleamqs or orphaned sites where 
liability has been eliminated. 

9. Ability of EPA to selectively audit state liability certifications performed pursuant 
to a SMOA to ensure state compliance with the requirements of the SMOA. 

• The federal govenunent should provide funding and technical assistance to help states in 
developing and implementing effective state programs that meet the criteria listed above. 

• In delegating brownfields authority for non-NPL caliber sites to the states, EPA should 
provide that it will not plan or antidpate furdier action at any sites unless, at a particular she, 
there is: (1) an imminent and substmtial threat to public health or the environment; and (2) 
dther the state response is not adequate or the state requests U.S. EPA assistance. 
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Section 2: Building a National 

Brownfields Partnership: 

The Next Phase of the Federal Brownfields Agenda 
FROM A Local Gov&amENT Perspective 


Local governments clearly recognize the 
national brownfields agenda as a very promising 
endeavor that can simultaneously foster environmental, 
economic and community goals. An opportunity now 
exists to strengthen and expand the national 
brownfields endeavm in a new phase of activities based 
on the Administration’s initiative for a “Brownfields 
Nmional Partnership.” NALGEP strongly supports the 
new administration Partnership, which will bring new 
federal agencies, assistance, aiul incentives to the 
natipiud effort to redevelop brownfields. NALGEP 
below proposes that a specific component of the 

National Partnership be the establishment of a “Brov^elds Partner Program’’ that would offer a 
package of fiinding, incentives and recognition desigimd to build on the successful efforts in EPA 
pilot and othm leading local cottununities. 

NALGEP also finds the continuing need for federal brownfields leadership fiom the 
highest levels of the Administration; itKhtding the White House, the EPA the Department of 
Housing and Urban Development and the Department of Commerce, among others. Successful 
brownfields partnerships also should su{^rt the environmental justice objectives of increasing 
the environmental health and economic o|qx>rtunity of mirmrity and low incortre communities. 


Load communities call upon 
the federal government, states, 
businesses and other key 
stakehol^rs to move beyond 
browndelds pilots to 
brownfields partnerships. 

William Trumbull, Assistant 
Commissioner, Dqxirtment of 
Environment, City of Chicago, IL 


Finding I —The Administration Should Establish a “Brownfields Partners Program” 
That Would Offer a Package of Funding, Incentives and Recognition to 
Build on the Success and Meet the Needs of Communities with Established 
Pilot and Other Brownfields Programs. 

• The long-term success of the EPA Brownfields laogram depends largely on the 
establishment and long-term sustainability of partnerships among federal, state and local 
brownfields redevelopment stakeholders. The current leaders of these parmerships 
include the nearly 100 EPA pilot communities, and other communities whose efforts prior 
to or outside of the pilot programs have contributed to the economic and environmental 
benefits gained through brownfields redevelopment. 

• Communities with established brownfields programs need federal assistance tailored 
toward on-going brownfields activities, which nuy be different fiom the assistance 
offered through the Action Agenda to start-up pilot programs. Toward that end, the 
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NALCEP Brownfields Project finds the need for the establishment of a ‘brownfields 
Partners Program” aimed at assisting established community brownfields programs. 

• The pmposeoffteBrownfidds Partners Program would be to: (a) oeateapadE^of 
federal finding, tools tmd incentives for pitot communities and odier select nm-pilot 
communities; (b) enhance national understanding of the needs of foose comttrunities based 
on the findings of pilot programs; and (c) establish a natiottal network: of pilot 
commimities to carry the mission of the pilots beyond the term of the pilot program. 

• The Brownfields Partners Pnrgram would offer a menu of incentives and assistance to 
pilot cities and communities whose brownfields programs could be strengthened ard 
enhanced titrougdr the following types of federal assistance: 


1 . Additional firading, and priority eligibility for federal brownfields funding 
including tax incentives, federal grants atd loans fiom EPA, HUD atd other 
federal agencies. 

2. Devotion of EPA or other federal penonnd (through IPAs) to Partner 
Cormnunities. These federal brownfields personnel dwuld have foe tnanir^ atd 
ability to gafoer inforttudon atd leverage resources fiom foe entire tmtge of 
federal agencies involved in the national brownfields p rogra m . The esta M ish me ot 
of a single point of federal contact for each Partner Coasninnity would 
fimilitate federal interagency coordittation on brownfields activities. 

3. Application of existing EPA environmental rcgnlatoiyllcifoaity tools to 
Brownfields Partner Cormnunities. The use of r^ulatory flexibility fin eHhm 
local develcqanent raganizatiotrs, or businesses irtterested in kxatit^ in 
brownfields areas, would (xomote cost-saving, “beyond compliance” activitfes in 
brownfields areas and help foster brownfields development over greenfields 
development. Such regulatory incentives should bofo promote beneficial re-use of 
brown&lds areas and enhance the competitive advantage of those businesses 
which adopt “beyond compliance” environmental practices associated with urban 
bromifields activities. 
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4. Rcgnbtoiy flexibility that would be available to brownfields stakeholders in Partner 
Communities could include: 

(a) the aiqrUcation of “permit improvement team” tools (i.e., pomit stoemnlinii^ ami 
consolidation, reduction of administrative permitting burden, eto.) in hownfieids 
redevelopment areas; 

(b) the application of watershed trading, wetlands banking and other incentives to those 
businesses that develop in brownfields areas in a manner that reduces die environmental 
impact of such development below the level that would be achieved absent the flexibility 
incentives: 

(c) the award of Cl^n Air Act SO 2 allowance credits, or some fiirm of NO, allowani% 
credits, to those localities or private businesses that reduce stationary smirce and mobOe 
source air pollittion through urban design, land use, tran^xirtation, poilutirHi prevention, 
energy efficiency, infill development and other brownfields activities. Such incentives are 
particularly needed by localities in ozone non-attainment areas, and especially now as the 
EPA attempts to lower the nadonal ambient standard for ozone pollution. 

(d) priority eligibility for the use of Project XL for Communities or Community-Based 
Environmental Protection tools in Partner Communities; and 

(e) the issuance of authority to Brownfields Partner Communities to assume EPA 
environmental liens at particular brownfields sites. Such transfer of environmental liens 
to local authority would both remove an impediment to develo|»nent and provide the local 
governments with tools for the voluntary acquisition of abandoned sites for assessment 
and remediation activities. 


local governments need a full toolbox of federal incentives to make 
brotmEeids cleanup and redevelopment happen — funding, 
Uability clarification, technical assistance, regulatory ffexibiUty and 
information. Give local governments the tools, and vm will put 
them to work in creating brownfMds success stories. 

Beverly Negri, Brownfields Liaison, Economic Develrqxnmit Dqrarbmnt, City 
of Dallas, Texas 
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5. Grants of authority to Partner Communities to administer Supplemental 
EnvirsnmeBtal Projects (**SEPs”) required by EPA to be pc^otmed 

organizations within the community 
pursuant to the settlement of civil or 
criminal environmental liability. Such 
authority would enable Partner 
Communities to ensure that SEPs are 
consistent with local environmental 
priorities, to promote remediation 
activities in targeted Inownfields areas, 
and to obtain additional resources 
(provided by the organization required 
to perform the SEP) for local 
brownfields activities. For example, in 
early 1997 the EPA and the U.S. 
Department of Justice atmounced the 
nation's first brownfields SEP. In this 
case, Sherwin Williams will devote 
nearly $1 million to a City of Chicago 
brownfields project as part of a major 
settlement with the federal government 
of environmental violations. 


Supplemental Environmental 
Projects can now be used to turn 
mivironmental penalties into 
browniiekb renewal activities. 
The brownfields SEP established 
in Chicago in early 1997 is 
exactly the kind of coordination 
needed k> convert federal 
enforcement actions into a 
resource for successful city 
pmcgrams that will directly 
improve the environmental and 
economic health of our 
communities. 

Viliam 'Dumbull, Assistant 
Commissioner, Department of 
Enviromnent, City of Chicago, Illinois 


6. Devotion of federal voluntary “green” pollution prevention and energy 
efficient program resources to those conununities that wish to apply such federal 
tools to the current and prospective facilities in brownfields sites as further 
incentive for business recruitment For example, resources and technical 
assistance in pollution prevention, environmental technology use or multi-media 
environment^ protection, under such inograms like Climate Wise or the 
Department of Energy’s Motor Challenge, could be offered by community 
enviromnental or development offices as an incentive for community brownfields 
and development efforts. 

7. Priority eligibility for federal programs and funding for communities which adopt 
land use regulations requiring reuse of brownfields as a part of their growth 
management plan, or land use regulations providing incentives for brownfields 
re&velopment over ^eenfields development. 


• The Brownfields Partners Program would also be designed to provide national recognition 
and visibility to conununity |»x>grams and projects that produce Inownfields success stories. 
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Finding 2 — The Federal Government Should Establish Positive Incentives for 
Brownfields Renewal, and Identify and Correct Policies that Fnvor 
Development in Greenfields over Brownfields. 


• The continued 
inactivity at inban 
bfDwnfields sites, 
coiqded with 
developiiiem in non- 
uibm “greenfields” 
areas, creates 
cnvironmeiital and 
economic distress for 
both cities and the 
regions surrounding 
urban areas. 
Brownfields renewal 
can dearly provide 
inban benefits 

including the cleaniq> of environmentally contaminated sites, and the creation of economic 
vitality, jobs and a stronger sense of community. At the same time, bsownfields activities that 
reduce ex-uiban sprawl can also provide regional and ex-urban b e u e C t s , such as reduced 
mobile source air pollution, icduaed non-point and poim source water pollution, decreased 
pressure on infiastructure, protection of valued natural areas, increased regional coopeiation 
and the reduction uf uiban problems (e.g., crime) that can afiect areas outside of distressed 
cities and towns. 

• Even with the fiederal Brownfields Agenda and state and local progiams to encourage reuse of 
brownfields, there are a variety of fintma that encourage devdopraent in greenfields over 
brownfields. These incentives for greenfields development include: tnoqKntatian 
infiastructure and incentives in non-urban areas, including federal tran^xxtation fimding and 
policies that fiwor highways over mass transit; lower quality of life and quality of schools in 
urban areas; disincentives for urban development fimn the regulatory requirements associated 
with pollutant ‘honattaimnent areas” under the Clean Air Act; and lack of legional-uiban 
coordination. 

• The federal govertunem should identify federal policies that fiivor greenfields over 
brownfields and identify opportunities to correct these dis in ce nti ves, particularly now as 20 
federal agencies peqrare to cooperate in the launch of a Brownfields National Partnership 
ptogtam. In addition, the federal government should identify opportntrities to educate local 
and state officials and other stakeholders about the economic and cttvironmeatlal advantages of 
smart growth policies and programs that encourage the cleaniqr and redeveloptnent of 
brownfields. 


Brownfields redevelopment is more than an economic 
driver for cities — itisa way to protect the environment 
and preserve natural resources outside our urban areas. 
Broward County, Florida has initiated brownfidds 
projects under its “Eastward HoI” pix^gram in order to 
pidl development away from the delicate Florida 
Evergfadesin the western part d the state to theI-9B 
transpexiation corridor in the east Eastward HoT 
demmstrates the dual environmental atui economic 
benefits of brownfields revitalization. 

Gary Stepbois, Dquity Director, Departmoit of Natural Resources 
Protection. Broward County, Flmida 
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• Federal mcentives to shift development fiom greenfields to brownfields that should be 
strongly considered for further action by the Administration include: 

>- Expansion of ISTEA authority to include tran^rtation spendii^ for laownfields 
revitalization, and increased overall funding for mass transportation systems, including 
through ISTEA; 


>- The National Enviromnental Policy Act should reflect the enviroiunental and cultural 
benefits of brownfields redevelopment over development in greenfields by requiring 
that environmental imp»n statemoits consider alternatives that would promote 
brownfields development over greenfields development. 

Use of “r^ulatory flexibility” tools through Project XLC or other regulatory 
reinvention programs designed to provide benefits to those communities and 
corporations that undertake “beyond compliance" activities to sustainably reuse urban 
taownfields properties. (See Partnership Finding #1 above). 

>- Inter-agency coonJinatian in the use of federal fiindii^ for urban brownfields 

activities, in order to streamline and conform the burdensome procedural requirements 
associmed with different funding sources and better allow the implementation of 
community-based environmental protection. In other words, local governments with 
comprehensive urban development pro^ams should be better able to aggregate various 
funding sources for the implementation of their community raivitonmenttl priorities, 
without the undue burden ftiat can result fiom divergent procedural requirements and 
standards associated with different funding sources. 

Business tax incentives for Inownfields cleanup and redevelopment activities. 


Finding 3 —EPA Should Identify, in Cooperation with Local Governments, 

Means for Better Interagency Coordination on Brownfields Issues. 

• Local governments strongly agree that the expansion of the brownfields program to federal 
agencies beyond EPA will greatly benefit local efforts. However, the Administration’s 
intentitni to launch a cmnprdtensive brownfields strategy by iqi to 20 finleral agencies 
should seek to minimize overlap, ensure coordination, and reduce the potential for 
inescriptive, bureaucratic requirements to become a^ociated with federal hownfields 
activities. 

> Several coimnunities commented dim Imk of comdinatimi amm^ federal t^imcies 1ms 

caused difficulties in local brownfields efforts, including difficulties in coordinating 
environmental requiiements attached to HUD funding with EPA brownfields 
requirmnents. Such intmagency di^xurity can result in contmry incoitives, or confusion at 
the local level regarding the proper standards to meet. Other communities have cited 
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exntaidydiffieyKpnrtJpiBre»nMi)g&om«dt!^i«rity 1i et w «e a EPAIiBW»Bfidd« | iBi i gn B i i 
efforts to establisb ■ Manonmchim of Agreement with a slate nd die KhiclaDn: of liiB 
Dqiartmoit of Justice to idinquish any degree of authority over liability daiificatioB in 
that same state. 

• Several communities have erqxessed drat they have been imaware of foderal funding and 
terimicai a^smnce opptntunities for brownfields pro^ams avaifaUe fiom ageades mha 
tfaanEPA. 

• The need for coordination among federal agencies in the next phase of the hrownfieUs 
program should qiedfically consider the needs of local community hrownfieids 
comdimtors. EPA should convene a stutty or discussion of the spetffle raariHnatinn 
necA of local gevmunmits on the brownfields issue. 


WAsbmtUbeoaigratutatedtarUikiiiganbtlenigpncyappromAmtiie 
btownSekis effort TUsap/mKAhd^toeSSaentlyoociitSnaleand 
leverage puMic and jmwte resources. 

Joseph James, Duector of Economic Development, City of Ridanoiid, Virginia 


• The federal goverrunent should edacatc and train EPA Regional BrownflcUs 
Coordinators, and other federal ageiKy brownfields ofBcirds, regarding the inter-rriatioa 
of the variety of federal brownfields programs and policies. 

• EPA Regional Brownfields Coordinators should be encouraged to oonvcsK trahung 
meetii^ or other qipropriate discussions with local community btownfidds i^dds on 
the subject of fee coordination of various brownfields programs and inoerdives. 


BinUMNG A BROWNnEUM PARTWEIISillP 


NAUiEP 

FageJl 






200 


FiiuBng 4 — EPA Should Expand Us Brownflebb Pilot Grout Program, 

Award Grouts to DIffereut T^pos of Commuuitles, aud 
Euswre that New Grouts B$dU on the Kuowledge aud 
Success of Established Pilots. 

• NALGEP endoi^ and supports the Administration’s intention to fimd additional 
brownfields ]rilot ^ants. In addition, EPA should consida the award of a limited number 
of pilot grants to communities for irmovative, atypical Inownfields »;tivities (e.g., the use 
of regulatory flexibility incentives to promote brownfields reiwwal; tlm {aomotitm of 
iimovattve environmental technologies in brownfields renewal). 

« A portion of EPA pilot grants should be ^lecifically targeted to smaller-sized communities 

which may lack the resources or knowledge to promote beneficial reuK of abandoned 
iiKlustrial sites witirout EPA and other federal support. 

• EPA should also provide grant funding to non-pilot local communities with particular 
brownfields needs. This can include site characterization and assessment funding in 
communities, or funds targeted at special activities in leading communities without pilot 
status. 
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SECTIONS: Improving Communication Among Local, 

State, and Federal Brownfields Officials 


The EPA Brownfields Economic Redevelopment Initiative and the Administration^ 
forthcoming Brownfields National Partnership Agenda represent new ways of doing business 
where the federal government works in partnership with local and state governments and private 
stakeholders to simtiltaneously pursue iimovati%« solutions to environmental and economic 
problems. This evolving partnership not only brings together the various levels of government, 
but also diffinent Inranches of government that seldom woric together {e.g.y environment, 
economic development, planning, public health, etc.). As a result, improved communication and 
coordination among different government players are required to ensure the efficient use of 
resources and effective collaborative approaches for addressing the many issues associated with 
Inownfields cleaniq> and redevelopment. 

This section includes findings aimed toward improving communication among local, 
state, and fedoal brownfields officials in the following areas: 

• EPA Communicatioa with Local Governments 

• Brownfields Information Needs of Local Govonments 

• V^cles for Effective Communication 

• intergovehimental Communication 

• Communication and Outreach to the Private Sector 

• Actions to Improve Communication 


Finding I — EPA Communication with Locai Governments Has Generally Been 
Very Positive and Valuable, Particularly the Communication 
Between EPA Regional Brownfields Communities and Local Pilot 
CommunBies, 

• Overall, communication between EPA regional brownfields coordinators and local 
brownfields pilot coordinators has been excellent. 

1 . Local officials consistently give EPA regional personnel high marks for their accessibility, 
their kno^edge and assistance and, most importantly, their willingness to wofic together in a 
positive partnership to get the new brownfields programs off the ground. 
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2. Persmalconoc^ mid piasMtid meetup 

Sias been regidar and v«y|»oduetive. ta^EPA 

«i»xtacts idiould to tn^ 

pnsonai vitits to local {dlcH coocdn^ors on a regular 
basla. 

3, Scvmu! of d>e EPA i^ottal coonfioators have imtlated 
re^iuhtr conferraice cidla among dte vartoini i^iot 
cooidtttalors In ^ region. Most pilot coordinntMs 
view dtese calk as a vmy posldte and «Std<^ way to 
otnain thndy tgtdates ami to share inlottns^n mid 
ciqperimKcs mdi thinr colleagues. 

• EPA ^lotdd enhance its comnnmicatloii and outreach 
to tocat officials in non^ot cides. 


TheEPAXitgicgml 
Bto\mffek}s Coordinators 
have been very valaaMe io 
hcal^jv^Ttme^tsanda 
Mnchpitt of stuxxssm the 
BwmiB^ds Acdcm A^nda. 
The A^ascy^iould view 
iheuaetdSesihtmjf 
CitstdiiM&mtasamadei&r 
/edeaai-kva/ooapeavdim in 
mvwoamt^bdpeoteehifxi. 
Jtetpslinc Ritchie, Brownfidds 
Ckotdiaator, Environmei^ 
Services Calnist, Boston, MA 


1. Several non-pikit dties interviewed repotted that they have teedved very little 
infomtationon EPA’s BrowitEelds iniitmives, incluthng information ort cq^Knttmities 
to f^ly Sm die jalot grmits. One city, vsfeich has sistee received a grant, reported that 
It uUtially learned about tlm browrrtields piled grants M an Empowermmtt 
confetence severd htmdred mites away Scorn its ioeale. 

2, Non-pilot cities also reported Aat they have very little ctmtact with EPA in general, 
ettcept when die Agtaicy is eng^htg in miftHcemmtt activities in *eir city, 

• Sevmal interviewees eainessed concern d>at the federal btownEclds initiative is not reaching 
small mid medium-slmd conuntBiiiies, wdnch have a numbm of brownfields ^obtems and 
^^antnnities. EPA thouldctevekip a strategy to tenth local officiate in small- and medium- 
cinnmunitiea. 


FimSttg 2 — Lead Gayemmenbi Plead a Varied of Brownfields 
Informadon, PardCfdnrfy in the Area of Finance, 

• The pritmty need expressed by nearly aU the local officiate irdervtewcd Is mote informMlon 
tm iintmciic^ tnechainsms for tnownfidds cleanup and redevdopmmtt 

1. Needs include infonnatioa on fbdmal ^trats and loans fiom EPA and oUiei fed«a! 
agencies (eg., HTTO, Cmnmerce, Twnsportafkm); innovative state and !o«l finance 
pR^ramstand^ivatemechanistrw, poblsc / private pattnmrfUps. and other foiuhng 
mecharinms. 
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2. Several local officials requested that this infonnation be presented in easy to 

understand, “^ow to” with details on how to obtain or leverage the financing. In 
addition, they suggested that a list of financing sources and experts be provided. 

• Several local officials want more local brownfields “success stories” with detailed information 
on how successes were achieved, what worked atKl what did not, keys to success, sources and 
types of financing, and lessons learned. 

• Many local officials want additional information on other federal agencies involved in 
brownfields activities including information on fimding, technical assistance, other resources, 
and individual contacts in their area. 

• Several local officials suggested that EPA could provide more informatiQn on various policy 
developments and their implicatioos (e.g.. Interim Guidance to Regions on SMOAs, Suimnaty 
of the new Lender Liability Law, EPA’s Guidance on Comfort letters, the Administration’s 
new proposed Brovmfields National Partnership Agenda) in a timely iashion. 

• EPA should play an active role in providing information on how other environmental 
programs (e.g.. Air and Water Quality, Underground Storage Tanks, Environmental Justice, 
Project XL, etc.) can be integrated widi and help provide additional technical and / or 
financial resources to local txownfields programs. 

• Several local tdficials want more information on irmovative environmental technologies that 
can assess and clean iqi sites better, faster, and cheiqrer. Most currently rely on private 
consultants for technical information; however, they suggested that EPA’s Technology 
Innovation Office could do more outreach to local officials, the pdvate consulting community 
and the states since all play a critical role in technology selection. 


Finding 3 — EPA Shouid Utilize Several Vehicles for Effective 

Communication, with None More /nywrtant than Regular 
Personal Contact 

• Virtually all of the local officials interviewed reported that regular personal contact with EPA 
regiorud coordinators, via phone calls and in-person meetings, was the rrmst important and 
most effective means of communication. 

• Most local officials felt that the regiorud conference calls with other pilots have been very 
positive in ensuring a timely flow of information and sharing of expertise and experiences 
among the pilots. 

• Many local officials requested a “how to” manual providing step-by-step instructions for 
brownfields redevelopment including information on financing, technologies, techiucal 
assistance, and community outreach. This need will be particularly acute as additional federal 
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agencies begin to cooidinate with EPA on a comprehensive national tnownfields program. 
Local officials were pleased to learn that ICMA is producing such a manual. 

• Most local officials reported that the brownfields conferences have been very beneficial. 

(The Pittsburgh conference received particularly high marks both for the numbers and 
diversity of the participants and for the detailed substantive information provided in the 
workshops). Several expressed concern that there were too many conferences and that it was 
difficult to pick and choose. There were two specific suggestions for future conferences 
targeted to meet the needs of local officials: 

1 . Survey local officials in advance to determine their current needs and interests and design 
the conference to have specific discussions and presentations focused on those needs. 

2. Provide specific time for pilot coordinators to nreet with each other to share information, 
expertise and experiences and to explore opportunities to coordinate activities. 


Finding 4 — Quality Intergovernmental Communication is Essential; 

More “nree-Way" Communication Involving Local, State and 
Federal Officials Would be Very BeneficiaL 

• Most local officials indicated that they had very good independent conununication with EPA 
and with their State brownfields coordinators. 

• Several, however, indicated that there was very little “three-way” communication in which 
local, state, and federal officials all wmfced together to address specific brownfields issues; 
and they suggested that this three-way communication would be valuable. 

1. A few local officials repotted that they bad monthly conference calls with EPA and their 
strOe coordinaton and that these regular calls were extremely valuable. 

2. EPA should play a leadership role in convening this three-way communication among 
local, state arid federal brow^elds officials. 

• Several local officials rqxnted that state economic development officials were largely absent 
fiom the discussion atxi implementation of brownfields programs and that these officials are 
in a position to leverage significant additional resources for brownfields redevelopment. EPA 
should work with HUD and the Department of Commerce to conduct outreach and help 
engage state economic developmein officials in the brownfields effort 

• Brownfields programs and projects provide opportunities to stimulate positive interaction atxl 
working telafionships among public officials ani agencies at the local, state, and national 
level that generally do not work closely together; environmental, public health, planning, and 
economic development agencies. 
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1. EPA should phqr a leadership role in helping to 
bring all of diese interests and agencies and 
their resources to the table to tackle die 
brownfields issues. For instance, EPA can 
make recommendations to pilot coordinators 
r^arding stakeholders that should be 
substantially involved in the establishment of 
local brownfields programs. Likewise, EPA 
can provide information on successfid 
stakeholder coordination efforts in particular 
cities. In addition, EPA could organize <n fund 
conferences / workahops that bring together 
different local and state officials for discussion 
on muM-stakdiolder coordination on 
brownfields issues. 


FHztidpatkmkyA wide 
range cddakduildea win 
heiplmild ooneaisas and 
axgxrationintiiekmg- 
tainbiownMdds 
redevebpment efforts of 
local ccmmunities. 

Lisa Maack, Deputy Director, 
Mayor’s Office of Environmental 
Affiurs, City of New Orieans, 
Louisiana 


Finding 5 — Communication and Outreach to the Private Sector Should 
be Enhanced. 

• Most interviewees reported that vdiile EPA has done an adequate job of ouneach to the 
private sector, many lenders, developers, and insurance companies remain skeptical that EPA 
has truly changed its posture concerning brownfields redevelopment and the associated 
liabilities. 

• EPA should implement an aggressive outreach program to teach private sector “end users” 
through trade associations, trade publications, conferences, speeches, op-ed pieces, 
publicafion of success stories, and other communication mechanisms. EPA must demonstrafe, 
through actions and examples, that its Brownfields Agenda represents a genuine shift in 
policy and practice. 

• The private sector is oftoi mote receptive to messages delivered by their peers. EPA should 
woric with private sector stakeholders who have positive l»ownfields experiences to 
effectively communicate the changing federal policies and approach to brownfields 
redevelopment. 
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Finding 6 — To Improve Communication, EPA Should FacUitate the 

Creation of “Brownfields Work Groups,” Composed of Locai 

Officials, to Advance Solutions in Key Brownfields Areas. 

• EPA should facilitate the establishment of ongoing local government woik groups to transfer 
the learning fiom experienced pilots to the newer pilots and to advance solutions on the 
following critical brownfields issues: 

1 . establishing effective/ZRaneuig mechanisms for brownfields cleanup and 
redevelopment; 

2. exploring the strengths and weaknesses of various organizational models for 
implementing iocal brownfields pilot projects (e.g., t^ere to locate the pilot within 
local government, how to staff the project; how to involve stakeholders, etc.); 

3. determining the elements of effective state voluntary cleanup programs that facilitate 
cleanup and redevelopment and protect community health and the enviromnent; 

4. establishing minimum standards for state programs that receive delegation of 
brownfields authority from EPA; 

5. identifying and conecting/edera/ incentives that encourage greenfields over 
brownfields development; 

6. promoting the use and tiansfer of innovative technologies that can assess and clean up 
brownfieids in a more efficient and cost-effective fashion; 

7. ensuring/edeni/ interagency coordination in brownfields policies and programs that 
meets the needs of local government brownfields leaders; 

8. developing and promoting new outreach methods to educate various stakeholders 
about the importance of brownfieids cleanup and redevelopment, and about the tools 
available to participate in this effort. 


• Work group participants should include pilot coordinators and other experienced local 
brownfields officials across the country. 

• These work groups should meet regularly (via phone and in person) to discuss, advance, and 
resolve issues related to their specific topics. 

• The work groups would ensure collaboration among pilot communities in the periods between 
brownfields conferences and thereby promote continuous learning and progress. 
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• The woricgnHipi would 

itst« affinals and! tbs private sector tm dKiB k«]r biviim&dd» 


ihesaocessj^l^miitgc^p&^tmdt^tesrimSBS 

<xmmmi0BscsBi»^e^0^^M3(^fy^ 

W^es^^re^kKtdgatemmetilmicecfsintmv^ 

TheciwfimofBivwnBdkif '^si: Grotgiet, 
ctmposed c^Iocal:^m!rnmmttgadms, c&aM Mmncx 
S 0 fy^i^ism 0 iekty areas ia wiucfiJb^ixlScialsare 
mdudSttg fimncc, devekiping e^sctive 
at^^nkxtimal modelSf animtenigi^cy^oooniinaiion. 

David Levy, Browsfieids I^icjeetCoooiiMKK, 
of&ihitiioan, Idoyiatid 


• EPA sbemtd atiei^dben ti^ asd |»oinote discus^oit antong nariosai aod regioaai pilots m eadi 

tegto] by es«abttsfaii%a tei^onal Btownfieids Roioabtdile chluiedl^ (Im; EPA 

Browitfidds Cootdinator. 

1 . Mffity bfowoBdds issues a&dprddems cross st^ Uses sod/oiaffiM^IK^aiatio&s&om 
niotedtaarme $tdeinat«gkm,cttdit^ tj^oecdSKrri^onid solutions. 

2, Adjaced states vrithin regions oSen collaborate cwiitgttUda^iMaia^econonifc 
devdt^Mnemaadesviroiiintmia! goals. As a icwit a finneworit &t n^ood Ivovnifidds 
cooKtinstitMt watdd nta be dUEcult to iniliaie. 

3. Tl» EPA naticanii atd regdood {^ot coimnunities vddun a F^on can bdp cany od dte 
lotpdiGS attd otgaDuatKHid detoiis of tbs Roundtable, coo^diseeating the efforts oflbc 
lakds and profnotbg the invotvemect of local govctiunn^ in creatirig bfowofidda 
sbbdkrus. 

4, The Regkatal Erow^ids Rotmdiabtes couid pnasede oudeadi, ditouj^ Rie pdot 
ptatidpraits, tit entities arch as sbde tmd lo^ eeofoam (fevdt^ased agencies as wdl as 
tire private sectist. 
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Section 4: Legislative Opportunities to Stimulate 
Brownfields Cleanup and Redevelopment 


There is strong agreement that EPA’s ability to further clarify and reduce oivironmental 
liability for brownfields activity is limited, and diat l^isiative solutions ate needed to advance the 
brownfields agenda. Moreover, there are several additional areas that would be advanced through 
the passage of federal brownfields legislation. Numerous brownfields bills were introduced 
during the last Congress and it is likely that there will be Congressional action on brownfields 
during the coming Congress. The following is a list of legislative provisions that would promote 
increased cleanup and redevelopment of brownfields across the country. 

• To &cilitate brownfields cleanup and redevelopment, federal liability policies should clearly 
delineate between: (1) Superfiind NPL-caliber sites; and (2) less contaminated brownfields sites. 


Pederal legislatiott can foster 
increased cleanup and 
redcvelqpment c^btownSelds. 
Confess should exfdme innovative 
solutions in the areas of HaUIify 
clariScatkm, deardek^tiom of 
state authority, new incentives for 
communities, and additional foderal 
funding. 

Ridiard Moides, Dqnify City Manager, 
Cify of Cinciruiati, Ohio 


Congress should give EPA the ability to 
delegate the audiority to limit liability and 
issue no action assurances for the less 
contaminated brownfields sites to States with 
cleanup programs that meet minimnin 
requirements to protect public health and the 
environment. Minimum requirements should 
include: 


1. Standards to ensure adequate site asscasmcBts early in the process. Good site 
assessments will help prevent unarrticipated problems fiom surging, and facilitate 
efforts to direct particular sites into a “brownfields track.” 

2. Adequate state technical espcrtiacistaffand enforcement authority to ensure 
effective implementation of cleanup activities. 

3. An adeqmte method to distiiignish between NPL-caliber sites and those less- 
contamiiuted sites that can be placed on a brownfields track. 

4. Use of risk-based deanap standards, that can be tied to reasoiubly anticipated 
land use, established through an adequate public iqtproval process. 

5. Institntioaalcontrota such as deed restrictions, zoning requirements or other 
mechanisms diat are enforceahle over time to ensure that future land uses tied to 
certain cleanup standards are ntwintaiiifd 


BUILDING A BROWNnELDS PARTNERSHIP 


NALGEP 





209 


6. Commitment to «rtiNillt cmanniBi^ Mitmatfaiii wh! Invirfvem^t {Hroceene, mid 
asamance that Ktete mxt local browdidite activities ■will coasider ccnanutdiy vaities 
andprimitses. 

7. Comtmtm^ to tniUd the cqxtd^, dtrougb naming and technical assistance, of local 
govcnamcBt heal^ and cnvicMmeatal agendet to eSeedveiy participalc in the 
isronaifie^ development {troceas and ensnie {noteetkm of ptd^ health and 
tmvtnmmeid. 

8. Adatinate nuchaaiaans to address ttoanlicips^ cieaauops m tn^^aned mtes whme 

Ijadahty has betm diminated. 

9. j^lity of EFA to adcctivdiir aadgi state liability cmtificmimts to etmim that Uic 
program is thlfUlmg its reqionsihUities to prc^l public health and the envitonment. 

• fa delej^siios Isowifields Mithority for eoe-NPt ediber 
sites to the Slates, EPAshotdd provide fast it wai not 
plan Of anticipeto ffadiet action at any sit» uidcss, at a 
psiticttlsr mte, tfahte is; (1) an inunfaent and substamia! 
thteat to piddic healfa <» li» envhonmetit; and (2) either 
the state response is not adequato or the ^te requests 
U.S. BFA assistance. 

• Provide addidonal fedor^ fiinding for: (a) 

building upon foe e»stiiig successful local pilot 
pro^mns; (b) estaHishing more new local 
taownfidtfa pilot (c) enabling cities 

and stales to estsddiifo Revedving Loan Funds for 
brownfields site atoessments and cfoazmps; ai^ 

(d) ctnsniragiQg otbor fed«ai agencies to 
paitictpale in foe effort to clean \xp and redeveU^ 
faownfiehk, fottKigb fonding local govmnmmtts 
and focal redevelopmerd agmicies. 

• Provide tax crodits and/or deductions fw 
expenses r^ted to the assessment mid cieantgi 
of brownfields sites as wdl as othm tax 
incentives for brownfields redevdopmoiL 

< Estsblisb a “National farownfields Partners Program” includfag {novidfag fonfong for mher 
federal agenines with a comraunity and economic devck^imctn mission (eg., HUD and die 
Departinmit cf Cmntnerte) to ^ay a teadm^p cole in the efibrt to ciemuto and tedevdop 
tnownflclds. (See ^(ttoeefotp Section 2 for more details). 


Akmgwtihmaviased 
authority and ikadbiUty 
fyr taownrields 
itdevekymient, local 
gavenaaents need 
inctcased Amding. 
Grants, kmm, tax 
incentives and 
puMic/private rinancing 
partnerships fer 
taownriekbassemnmis 
rmd cleanup are critical 
to,^ creation and the 
Artiue heaStixti^our 
cemmunities, 

tmrie Lmidar, j^rectm of 
facfaMthd Devtdoftoient, 
SaiittPaul P(wt Mthorify, 
Fatd. Minnesf^ 
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• Codify into law existing administrative policies that clarify liability (e.g., contaminated 
aquifer guidance, municipal acquisition liability guidance, etc.). 

• Requite the federal government to identify and propose corrections for federal policies and 
programs which provide incentives to develop in greenfields rather than brownfields. 

• Amend the National Enviromnental Policy Act to reflect the envirorunental and cultural 
benefits of brownfields redevelopment over development in greenfields by requiting that 
Environmental Impact Statements consider alternatives that would promote brownfields 
development over greenfields development 

• Expand ISTEA authority to include trarrsportation spending for brownfields revitalization, and 
increased overall funding for mass transportation systems, mcluding through ISTEA. 
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Appendix 2 

NALGEP Brownfields 
Interview Questions 

These questions are designed to gather information on the experience of local 
communities in the cleanup and redevelopment of Brownfields. The questions are divided into 
two sections that support the project objectives to: (1) develop recorrunendations for improving 
EPA’s Brownfields program with a particular focus on those policies that clarify liability and 
cleanup issues in order to stimulate Brownfields redevelopment; and (2) develop 
recommendations for improving communications among EPA, state officials and local 
govermnent Brownfields coordinators across the country. 

I. Valxje of U.S. EPA Liability Guidance Policies 

The EPA has launched the Brownfields Action Agenda, a comprehensive approach to spur 
environmental cleanup and economic redevelopment to prevent, assess, safely clean and 
sustainably reuse Brownfields. One component of the EPA Agenda is the effort to clarify liability 
and cleanup issues. Policy tools that have been developed by EPA include: 

• Prospective Purchaser Guidance 

• Lender and Municipal Acquisition Liability Guidance 

• Guidance on Future Land Use 

• Owners of Property Containing Contaminated Aquifers Guidance 

• Underground Storage Tank Lender Liability Rule 

• EPA Deferral to State Policy in Taking the Lead on Cleanup 

• Soil Screening Guidance 

The following questions are aimed at determining which of the above policies are most 
valuable; how the policies could be improved; and what other policies the federal government 
could implement to facilitate Brownfields redevelopment. 


A. General Questions About Liability Policies 

1 ) Which of the EPA liability policies have you utilized in any significant way? Describe 
any experiences your locality has had utilizing these policies. 

2) Which ofthe EPA policies are most valuable in your efforts? Which of the EPA 
Brownfields liability tools has, in your view, been most effective in overcoming the fear of 
developers, businesses, and lenders? 
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3) WhklipolkrMstxtetat^ vahHMein^Ha'elKKtsc? 

4) Aieflieremy o&eiii^HUty gtwlaiK«pc4kae$£b;AEI‘A^knddcot9;»dcrdev«!q;riagtci 
p(ravktecc«<fide»cetodK«cfiivtj^iiick^upaodredev<^(qNi)eatofBmwtt6dds? Please 
describe. 

5 ) Maoy EPA liability pcdkacs (t.g. , rite prospective [Nirebaser gradance) m designed to deal 
vrith sevenety ctattttsriiaCed prepraty (St^iofirnd NFl,-caliber sites) lari^ than popeitics with 
S^s signiScanl levels of ccittaatmi^im. 

a. Ham EPA lalality ptdicks bees ^^died to any of the foUowiiig typra of sit^ in 
youratea? Bvtdualeritee^ectiveaesst^flsese policies. 

0 CSRCLANPlsilc 

□ Ci^OLA iiaa-NPl> sate 

0 RCRATSDFsite 

□ RCRA geoaMoi site 

0 Other ^please describe) 

b. Have EPA tial»lity pedt^^ bees ^sf^ed to txat-CERCLA amt noo-RCRA 
(eowttfields sites m your area? If yes, policies? Are riiese £PA tools valuable for 
awh i»ii-CER(XA/RCRA sates? 


c. Are Stale UalnUty laolecrions, (a {naely (aivate tnechsuusms (sttch as ^vate 
indeimdikatioa agreements) sulSk4«it to foster redevelopm^ at nOchCERCLA/RCRA 
Brownfields rites wrihout EPA tnvolvanent? Isso,wb^ 

d. Are there in^anccs vriKce stale lialrility {»ovtstoiK or ptdiries have limited the 
effeettvoKSS of federal poficks? Ifyes,l8iefiy describe. 

6) To vriiat extent are envitonntemal tiabifities the trey Iridot^ in Browifields redevelopment, 
as corat»ted to othre fectors (e^;., fiaanrii^, tax polity, timij^xsiation policy, Iwriers to basic 
econmnk tfevd^anettt, etc.)? 

a. Ifenviremnemri liiiiiUty UfcssiinpOTtmit in riw redevelopment of sites, do you 
think that EPA should re-tHienl Us Brownfields ptogtsm accwdin{^y? 

b. are some adthfiimalacfions the federrieovornttoit could take to fectUtric 
fee removal of barriers - other riian potential enviionmavtaj liaWli^ — to Brownfields 
redevehqms^? 

7) Have EPA’s firiulity poUries on t^lCLA be«i suffici^iriy inte^ated wife EPA policies 
onRCRA? If DO, please erpdrin. 
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B. Inter-govcnimental Coordilution 

S) Witli rcspect to the use of liability tools, have you found the need for EPA policies in the 

context of your state’s brownfields cleanup program? If so, rate the effectiveness of these 
policies. 

9) Many states have established Memoranda of Agreements (MOAs) with EPA through the 
state voluntary action program \^ch authorize die state to provide liability assurances at 
brownfields sites. 

a. Does your state have a voluntary action program. If so, does it have a MOA with 
EPA? If sov is it helpful in clarifying liability policies and facilitating Brownfields cleanup? 

b. If not, would a MOA be valuable in.your state? Is there anything EPA or the states 
could do to expedite the establishment of an MOA in your state? 

c. Some state organizations have been pressing EPA to give the states broader 
authority to release parties fiom liability at non-Superfund sites. Would this help facilitate 
Brownfields cleanup in your area? 

10) In your region, how do Brownfields compete with greenfields? 

a. Do there seem to be greater incentives for greenfields development than 
Brownfields development? If so, what have been the primary obstacles to changing these 
incentives? 

b. Have you encountered difficulties in coordinating with area decision-makers on 
this issue? 

c. Do you have any suggestions for better area coordination in urban Brownfields 
development? 

1 1 ) Several bills have been proposed by EPA and introduced into the U.S. Congress that are 
designed to facilitate brownfields development through such tools as liability protections and loan 
and financing mechanisms. From your perspective, are there any particular brownfields needs 
that should be addressed by federal legislation? 

C. Future Land Use 

12) Have you engaged in significant discussion with relevant stakeholders about the 
anticipated future land use of Brownfields sites? 

a. Has this discussion facilitated or hindered the remediation and redevelopment 
process? 
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h. bEPA'ipndvicc on future bnlixKbd[|^iareac]imgEKce$saty^akdtioid^ 

a g c w tPt ^ wtt facwe bsad a»7 On ckara^ ievds? 

D, ^APm^putftrefwncliMrt' A)g«»re>nti 

U) Have any of you loc^ BnownfieMs sites been of ^diaai iotne^? If no, ^cip this section, 

14) Htave dane unK^ved in yeaa Bnmi£elds sites n^^^iMed jao^iective (Hociraser 
agFeesDeiitsw^thcU.S.QI‘Aet:ntesoffi9(lBSsl indent? 

1 5) How have ttatc ^secmcnls bcoElHed fte conamniity by; 

0 festetke^tt^V^ndevek^nKM? 

□ creaiBigaewjMn? 

□ ^KiUttKtiag die tatridiadaaea of new infia^na^iae? 

□ amaetingoewof wepaadedbusjness? ' 

O ffM |W M K w£ flw tax base? 

□ odm? 

IQ TovdtatQde^faasBPAbeenwUUngkiaflbtd Seidbiitity inthestmetmeofany ^reciftc 
ptoi^eetiwpawAasttagretaiei as ngaediBycsgmg? Should EPA afTtaid more flexilntity to 
dtaft i^ieeaieiilsthat dhrei;ge fiom the Ageaty’shfodH Pnsqiective Pundteset Agreemraits? 

17) Does yoar me btow^efabtaogiaraiaovideftirpKiiqiective purchaser agremrnmts 

between dte stale and site purehasets? 

a. How have state t^reemeets benefited ycHirccHnmiBiity? 

□ fiMUeringdeani^aadredevticqaneBt? 

□ ocatmgnewjo^ 

□ fiaafitaimg die eshdilrdtineotof new infias&uonae? 

□ aWtatfiB g new or expanded badness? 

□ eaqwnding the tax base? 

□ ottws? 

b. Hewdo^sfitetQteenietdstMakindiectHttexIof&dmalpolitres? 


aUlt»i) 4 C A mOWMffWUK FAnMEI^U 
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II. Improving Communications Among Federal, State and 
Local Environmental Oiticials 

1) Is there a Brownfields contact/coordinator at the state or local level in your area? 

2) What are the cuirent mechanisms you use for communicating with: 

• EPA Regional Brownfields Coordinatois? 

• EPA Headquarters? 

• Other Brownfields Pilot Coordinators? 

• State Brownfields Coordinators? 

3) What kinds of information would most be useful to you in coordinating your Brownfields 
Program: 

■ Information on federal policies? 

• Information on state policies? 

• Technical assistance? 

• Environmental technology assistance? 

• Legal assistance? 

• Financial assistance? 

• ^ Othm' local Brownfields programs? 

• Brownfields success stories? 

• Other? 

4) What are the best vdiicles for EPA to provide information to local brownfields 
coordinators? Are there other ways EPA can provide infonruition? 

• Regular meetings? 

• Conferences? 

• Conference calls? 

• Newsletters? 

• Otho’ written information? 

• Internet? CD-ROM? 

• Other? 

5) What other detects of your Brownfields program would benefit fiom improved 
communication with EPA? with the State? with other Brownfields coordinators? 

6) Would better information on financing mechanisms for brownfields redevelopment be a 
significant benefit in your area brownfields program? What types of financing information do 
you desire? How can EPA play a role in providing such financing information? 
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7) Would better infixmalkn on the use of environmental technologies in the assessment and 
cleanly of btownfidds sites be a significant benefit to your area brownfields program? What 
type of technology infimnation do you desiie? How can EPA play a role in providing such 
technology infimnation? 

8) What are the most vahndtle aspects of your communications with EPA? 

9) What are the least valuable aspects of your communications with EPA? 

1 0) Give your top three lecmnmendatifHis for improving communication with EPA regions. 

11) Give your top three recommeiMtitions for inyroving communication with EPA 
' Headquartos. 

12) HastherebeensofB«aentGommniiicati<mam(Higfederal, regional, state and local 
environmental agencies on Brownfidds issues? What recommendations do you have for 
inqtroving communication and coordination among the different levels of government? 

13) Is die private sector sufBciently included in EPA’s brownfields program? How can EPA 
better dialogue widi local businBsses and die private develtqnnent sector to explain the federal 
jHogram, publicize federal enfiaceoMnl priorities and promote Brownfields redevelopment be 
improved? 

14) Do you think it would be valuable to have an (mgoingnetworic of local officials who 
would communicate with each odier and vridi fideial and state officials on Brownfields issues? 

15) Do you ree mmiiend odier people to talk to about Brownfields liability policy and 
improving ccmmunicatiaa among local, state, and federal oivironmental officials? 
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“The success of the brownfields initiative hinges on developing 
successful partnerships starting at the local level. That is why 
NALGEP ’s report is so important. Building a Brownfields Partnership 
from the Ground Up shows how we can work together to create long- 
term environmental and economic solutions for our communities. ” 

- Timothy Fields, Jr., 
U.S. Environmental Protection Agency 
Principal Deputy Assistant Administrator, 
Office of Solid Waste and Emergency Response 


For further information, contact; 

National Associatiott of Local Government Environmental Professionals 
1350 New York Avenue, N.W. Suite 1100 Warrington, D.C. 20005 

(202)638-6254 Fax: (202)393-2866 


Prinud yMiuy ink 00 recycled /K^er 
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Prepared Statement oe Lorrie Louder, Director of Industrial Development 

FOR the Saint Paul Port Authority, Minnesota, on behalf of: The National 

Association of Local Government Environmental Professionals “NALGEP” 

NALGEP BROWNFIELDS ADVISORY COMMITTEE 

NALGEP would like to give special thanks and appreciation to our Brownfields 
Advisory Committee. Comprised of 14 of the Nation’s top local government 
brownfields leaders, the Advisory Committee members have provided critical leader- 
ship in the development and implementation of this project and report. They de- 
voted substantial time and ener^ to developing the overall project game plan, the 
interview questions, and the project findings. They offered invaluable guidance, re- 
viewed and commented on several drafts of the report and participated in numerous 
conference calls to discuss the various aspects of the project findings. 

The members of the NALGEP Brownfields Advisory Committee are: Mark Gregor, 
Manager, Division of Environmental Quality, city of Rochester, NY; Joseph James, 
Director of Economic Development, city of Richmond, VA; David Levy, Brownfields 
Project Coordinator, city of Baltimore, MD; Judith Lorbeir, Environmental Coordi- 
nator, city of Tacoma, WA; Lorrie Louder, Director of Industrial Development, Saint 
Paul Port Authority, Saint Paul, MN; Lisa Maack, Deputy Director, Mayor’s Office 
of Environmental Affairs, city of New Orleans, LA; Richard Mendes, Deputy City 
Manager, city of Cincinnati, OH; Douglas C. MacOourt, Environmental Manager, 
Office of Transportation, Portland, OR, and Director, Portland Brownfields Initia- 
tive; Beverly Negri, Brownfields Liaison, Economic Development Department, Dal- 
las, TX; Jacqueline Ritchie, Brownfields Coordinator, Environmental Services Cabi- 
net, Boston, MA; Mary Beth Schmucker, Brownfields Coordinator, city of Indianap- 
olis, IN; Martin Softer, Environmental Review Officer, Planning Commission, city of 
Philadelphia, PA; Gary Stephens, Deputy Director, Department of Natural Re- 
sources Protection, Broward County, EL; and William Trumbull, Assistant Commis- 
sioner, Department of Environment, city of Chicago, IL. 

Chairman Smith, Senator Lautenberg and members of the Subcommittee, the Na- 
tional Association of Local Government Environmental Professionals, or “NALGEP,” 
appreciates the opportunity to present this testimony on the views of local govern- 
ment officials from across the Nation on the need for additional Federal legislative 
and regulatory incentives for the cleanup, redevelopment and productive reuse of 
brownfields sites in local communities. NALGEP represents local government offi- 
cials responsible for ensuring environmental compliance, and developing and imple- 
menting environmental policies and programs. NALGEP’s membership consists of 
more than 60 local government entities located throughout the United States, and 
includes environmental managers, solid waste coordinators, public works directors 
and attorneys, all working on behalf of cities, towns, counties and municipal associa- 
tions. 

In 1995, NALGEP initiated a brownfields project to determine local government 
views on national brownfields initiatives such as the EPA Brownfields Action Agen- 
da. The NALGEP Brownfields Project has culminated in a report, entitled Building 
a Brownfields Partnership from the Ground Up: Local Government Views on the 
Value and Promise of National Brownfields Initiatives, which was issued on Eeb- 
ruary 13, 1997 to the EPA and other agencies, congressional staff and the public. 
As a result of this project, NALGEP is well qualified to provide the Subcommittee 
with a representative view of how local governments, and their environmental and 
development professionals, believe the Nation must move ahead to create long-term 
success in the revitalization of urban brownfields properties. 

NALGEP’s testimony will focus on the findings of its Building a Brownfields Part- 
nership from the Ground Up Report, particularly with respect to liability, resource 
and other legislative opportunities to promote brownfields renewal. The NALGEP 
Brownfields Report was developed under the leadership of a 14-member Brownfields 
Advisory Committee composed of local government brownfields officials from Envi- 
ronmental Protection Agency (“EPA”) brownfields pilot cities and other communities 
with established brownfields programs. NALGEP worked with the Committee to de- 
velop a comprehensive brownfields interview, which was conducted with numerous 
brownfields leaders across the Nation. Based on these interviews and a series of col- 
laborative discussions with the Advisory Committee, NALGEP developed report 
findings on: 

• Clarifying and Limiting Liability to Promote Brownfields Cleanup and Redevel- 
opment 

• Building a National Brownfields Partnership: The Next Phase of the Eederal 
Agenda from a Local Government Perspective 
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• Improving Communication Among Local, State, and Federal Brownfields Offi- 
cials 

• Legislative Opportunities to Stimulate Brownfields Cleanup and Redevelopment 

The NALGEP Brownfields Report itself best conveys the views of NALGEP and 

its Brownfields Advisory Committee on the opportunities for the Federal Govern- 
ment to promote brownfields renewal. NALGEP therefore attaches the Report to 
this testimony, and summarizes key points below. 

The cleanup and revitalization of “brownfields” represents one of the most excit- 
ing, and most challenging, environmental and economic initiatives in the Nation. 
Brownfields are abandoned, idled, or under-used industrial and commercial prop- 
erties where expansion or redevelopment is hindered by real or perceived contami- 
nation. The brownfields challenge faces virtually every community; experts estimate 
that there may be as many as 500,000 brownfields sites throughout the country. 

The brownfields issue illustrates the connection among environmental, economic 
and community goals that can be simultaneously fostered through a combination of 
national leadership, Federal and State incentives, and the innovation of local and 
private sector leaders. Cleaning up and redeveloping brownfields provides many en- 
vironmental, economic and community benefits including the following: 

• expediting the cleanup of thousands of contaminated sites; 

• renewing local urban economies by stimulating redevelopment, creating jobs 
and enhancing the vitality of communities; and 

• limiting sprawl and its associated environmental problems such as air pollution, 
traffic and development of rapidly disappearing open spaces. 

The Williams Hill Project provides an excellent example of how a brownfields ini- 
tiative is helping to revitalize Saint Paul, Minnesota’s local economy and environ- 
ment. Williams Hill, which is a Federal Enterprise Community Area, is a 30-acre 
site, formally owned by a highway construction company, which contains an asphalt 
plant and 370,000 cubic yards of construction debris piled in 200-300 foot mounds. 
The site has significant air quality problems associated with this debris as well as 
some subsurface pollution problems. Prior to the involvement of the Saint Paul Port 
Authority, the facility employed 16 workers and provided a $80,000 per year tax 
base. 

The Saint Paul Port Authority, which recently acquired the site, plans to remedi- 
ate the pollution problems and redevelop the site into a light manufacturing indus- 
trial park. Saint Paul expects the new development to provide 26 developable acres 
and create 325 new, high-paying jobs and $650,000 annually in taxes. This is an 
example of the success stories that we can create through brownfields revitalization. 

This year presents an exciting opportunity to build upon the initial successes of 
EPA’s Brownfields Action Agenda and establish a long-term, sustainable Federal/ 
local brownfields partnership. The timing is especially good given that: (1) many 
communities are emerging from the pilot stage of the EPA Brownfields program; (2) 
several Federal agencies are preparing to expand the Administration’s commitment 
to brownfields redevelopment by launching the Brownfields National Partner- 
ship Agenda; and (3) Congress is considering opportunities for legislative solutions 
to address local government brownfields needs. 

Local government leaders are a key link in the success of brownfields partner- 
ships, for it is the environmental, health, development and political leaders in our 
cities, counties and towns who can best build a brownfields partnership “from the 
ground up.” The NALGEP Brownfields Report represents the views of these officials 
from communities actively involved in brownfields revitalization. Overall, 
NALGEP’s key findings related to legislative opportunities in the brownfields area 
are that (a) EPA should delegate the authority to limit liability and issue no further 
action decisions for less contaminated brownfields sites to States with cleanup pro- 
grams that meet minimum requirements to protect public health and environment; 
(b) local communities need increased funding to ensure long-term brownfields suc- 
cess, including grants, loans, tax incentives and public/private financing partner- 
ships for brownfields assessment, cleanup and redevelopment; and (c) the Federal 
Government should identify and propose corrections for Federal laws and policies 
which provide incentives to develop in “greenfields” rather than brownfields. 

I. CLARIFICATION OF SUPERFUND LIABILITY AT BROWNFIELDS SITES 

On the issue of Federal Superfund liability associated with brownfields sites, 
NALGEP has found that the Environmental Protection Agency’s overall leadership 
and its package of liability clarification policies have helped establish a climate con- 
ducive to brownfields renewal, and have contributed to the cleanup of specific sites 
throughout the Nation. It is clear that these EPA policies, and brownfields develop- 
ment in general, are most effective in States with effective voluntary or independent 
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cleanup programs that have led to the negotiation with EPA of “State Memoranda 
of Agreement” deferring liahility clarification authority to those States. Therefore, 
NALGEP finds that Congress should enable the EPA to delegate authority to limit 
liability and issue no further action decisions for brownfields sites to States with 
cleanup programs that meet minimum requirements to protect public health and 
the environment. 

A strong delegation of EPA liability clarification authority to approved States is 
critical to the effective redevelopment of local brownfields sites. Such delegation will 
increase local flexibility and provide confidence to developers, lenders, prospective 
purchasers and other parties that brownfields sites can be revitalized without the 
specter of Superfund liability or the involvement of Eederal enforcement personnel. 
Parties developing brownfields want to know that the State can provide the last 
word on liability, and that there will be only one “policeman,” barring exceptional 
circumstances. 

At the same time, local officials are also concerned about delegating too much 
cleanup authority too fast to States. States vary widely in the technical expertise, 
resources, staffing, statutory authority and commitment necessary to ensure that 
brownfields cleanups are adequately protective of public health and the environ- 
ment. If brownfields sites are improperly assessed, remediated or put into reuse, it 
is most likely that the local government will bear the largest brunt resulting from 
any public health emergency or contamination of the environment. NALGEP be- 
lieves that the U.S. EPA has a key role to play in ensuring that liability authority 
over brownfields sites should only be delegated to States that demonstrate an ability 
and commitment to ensure protection of public health and the environment in the 
brownfields redevelopment process. 

To foster expanded redevelopment of brownfields sites while ensuring the protec- 
tion of public health and the environment, NALGEP finds that there should be 
three components to the EPA brownfields delegation program. Eirst, the law should 
clearly distinguish between Superfund NPL-caliber sites and less contaminated sites 
that can be put on a “brownfields track.” The delegation of liability authority to 
States should focus on these non-NPL caliber sites. Putting non-NPL caliber sites 
on a brownfields track will allow the application of EPA and State policy tools spe- 
cifically designed to foster expedited, cost-effective brownfields redevelopment. Sev- 
eral of these brownfields track tools are suggested by NALGEP in Report Section 
1, Finding 4. 

Second, NALGEP finds that EPA delegation of liability authority over brownfields 
sites should be granted only to State cleanup programs that meet minimum criteria 
to ensure protection of public health and the environment. EPA should also have 
the ability to withdraw a State’s delegation if these criteria are not being met. In 
its report, NALGEP suggests the following types of criteria for State delegation: 

1. Standards to ensure adequate site assessments early in the process. Good site 
assessments will help prevent unanticipated problems from surfacing, and facilitate 
efforts to direct particular sites into a “brownfields track.” 

2. Adequate State technical expertise, staff and enforcement authority to ensure 
effective implementation of cleanup activities. 

3. An adequate method to distinguish between NPL-caliber sites and those less- 
contaminated sites that can be placed on a brownfields track. 

4. Use of risk-based cleanup standards, that can be tied to reasonably anticipated 
land use, established through an adequate public approval process. 

5. Institutional controls such as deed restrictions, zoning requirements or other 
mechanisms that are enforceable over time to ensure that future land uses tied to 
certain cleanup standards are maintained. 

6. Commitment to establish community information and involvement processes, 
and assurance that State and local brownfields activities will consider community 
values and priorities. 

7. Commitment to build the capacity, through training and technical assistance, 
of local government health and environmental agencies to effectively participate in 
the brownfields development process and ensure protection of public health and en- 
vironment. 

8. Adequate mechanisms to address unanticipated cleanups or orphaned sites 
where liability has been eliminated. 

9. Ability of EPA to selectively audit State liability certifications to ensure that 
the State program is fulfilling its responsibilities to protect public health and the 
environment. 

In addition, NALGEP has developed a finding with regard to EPA’s ability to re- 
open its involvement at a particular brownfields site in a delegated State. An EPA 
reopener for particular sites is necessary to ensure that EPA can become involved 
at any sites at which the State is unable or unwilling to adequately respond to a 
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substantial and imminent threat to public health or the environment. At the same 
time, the reopener must be sufficiently limited to permit the State to take the lead 
role at brownfields sites, and to give confidence to developers, prospective pur- 
chasers, lenders and local governments that EPA will not improperly hinder or 
interfere in State liability decisions. Therefore, in delegating brownfields authority 
for non-NPL caliber sites to the States, NALGEP proposes that EPA should provide 
that it will not plan or anticipate further action at any sites unless, at a particular 
site, there is: (1) an imminent and substantial threat to public health or the envi- 
ronment; and (2) either the State response is not adequate or the State requests 
U.S. EPA assistance. 

II. ENSURING ADEQUATE RESOURCES FOR BROWNFIELDS REVITALIZATION 

With regard to local government resource needs for brownfields revitalization, 
NALGEP finds that to ensure long-term success on brownfields, local governments 
need additional Federal funding for site assessment programs, remediation pro- 
grams and economic redevelopment. The costs of site assessment and remediation 
can create a significant barrier to the redevelopment of brownfields sites, if the local 
government is not supported by the leverage of Federal and private resources. In 
particular, the costs of site assessment can pose an initial barrier that drives devel- 
opment away from brownfields sites. With this initial barrier removed, localities are 
much better able to put sites into a development track. In addition, the allocation 
of public resources for site assessment can provide a signal to the development com- 
munity that the public sector is serious about resolving liability issues at a site and 
putting it back into productive reuse. 

Moreover, it cannot be doubted that the use of public funds for the assessment 
and cleanup of brownfields sites is a smart investment. Public funding can be lever- 
aged into substantial private sector resources. Investments in brownfields yield the 
economic fruit of increased jobs, expanded tax bases for cities, and urban revitaliza- 
tion. And the investment of public resources in brownfields areas will help defer the 
environmental and economic costs that can result from unwise, sprawling develop- 
ment outside of our urban centers. 

Federal funding for brownfields revitalization and reinvestment should be pro- 
vided from a variety of sources to meet the variety of local government needs on 
this issue, including: 

• Federal grants, such as the EPA Brownfields Pilot grant program, economic re- 
development grants by the Department of Commerce, Economic Development Ad- 
ministration, and funding for transportation protects in brownfields through the 
Intermodal Surface Transportation Efficiency Act. NALGEP endorses the Adminis- 
tration’s intention to fund additional brownfields pilot grants. 

• Federal Technical Assistance from EPA for site remediation, pollution preven- 
tion activities and the use of innovative environmental technologies; 

• Loans and loan guarantees, including through Department of Housing and 
Urban Development Section 108 funds, and through Federal funds to capitalize city 
and State Revolving Loan Funds for brownfields site assessments and cleanup; and 

• Tax credits and deductions for expenses related to the assessment and cleanup 
of brownfields sites. 

III. CORRECTING INCENTIVES THAT PROMOTE GREENFIELDS DEVELOPMENT OVER 
BROWNFIELDS REDEVELOPMENT 

With regard to the need to create Federal incentives to promote brownfields rede- 
velopment over development in “greenfield” areas, NALGEP finds that the contin- 
ued inactivity at urban brownfields sites, coupled with development in non-urban 
“greenfields” areas, creates environmental and economic distress for both cities and 
the regions surrounding urban areas. Brownfields renewal can clearly provide urban 
benefits including the cleanup of environmentally contaminated sites, and the cre- 
ation of economic vitality, jobs and a stronger sense of community. At the same 
time, brownfields activities that reduce ex-urban sprawl can also provide regional 
and ex-urban benefits, such as reduced mobile source air pollution, reduced non- 
point and point source water pollution, decreased pressure on infrastructure, protec- 
tion of valued natural areas, increased regional cooperation and the reduction of 
urban problems (e.g., crime) that can affect areas outside of distressed cities and 
towns. 

Even with the Federal Brownfields Agenda and State and local programs to en- 
courage reuse of brownfields, there are a variety of factors that encourage develop- 
ment in greenfields over brownfields. These incentives for greenfields development 
include: transportation infrastructure and incentives in non-urban areas, including 
Federal transportation funding and policies that favor highways over mass transit; 
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lower quality of life and quality of schools in urban areas; disincentives for urban 
development from the regulatory requirements associated with pollutant “nonattain- 
ment areas” under the Clean Air Act; and lack of regional-urban coordination. 

Therefore, the Federal Government should identify Federal policies that favor 
greenfields over brownfields and identify opportunities to correct these disincen- 
tives, including: 

• Expansion of ISTEA authority to include transportation spending for brown- 
fields revitalization, and increased overall funding for mass transportation systems, 
including through ISTEA; 

• The National Environmental Policy Act should reflect the environmental and 
cultural benefits of brownfields redevelopment over development in greenfields by 
requiring that environmental impact statements consider alternatives that would 
promote brownfields development over greenfields development. 

• Inter-agency coordination in the use of Federal funding for urban brownfields 
activities, in order to streamline and conform the burdensome procedural require- 
ments associated with different funding sources and better allow the implementa- 
tion of community-based environmental protection. In other words, local govern- 
ments with comprehensive urban development programs should be better able to ag- 
gregate various funding sources for the implementation of their community environ- 
mental priorities, without the undue burden that can result from divergent proce- 
dural requirements and standards associated with different funding sources. 

IV. CONCLUSION 

In conclusion, local governments are excited to work with the Federal Government 
to promote the revitalization of brownfields, through a combination of State delega- 
tions of liability authority, increased Federal investment in community revitaliza- 
tion, and innovative legislative and regulatory incentives designed to build a 
brownfields partnership from the ground up. NALGEP thanks the Subcommittee for 
this opportunity to testify, and looks forward to working with you as the process 
moves forward. 


Responses of Lorrie Louder to Additional Questions from Senator Smith 

Question 1. Your testimony seems to indicate that we should take a two track 
cleanup approach to separate those sites that are of NPL caliber from brownfield 
sites. As you know, sometimes this distinction can get rather difficult. If the State 
has the ability to conduct NPL caliber cleanups in a voluntary cleanup program, 
shouldn’t we allow this if it gets the site cleaned up better? 

Response. The National Association of Local Government Environmental Profes- 
sionals believes that States with approved cleanup programs that meet minimum 
criteria to protect public health and the environment should be delegated the au- 
thority to clarify and limit liability at non-NPL caliber brownfield sites forthwith. 
Such non-NPL caliber sites encompass the substantial majority of contaminated 
sites affected with the burden of environmental contamination and potential liabil- 
ity. NALGEP’s two-track approach to State delegation is designed to facilitate the 
delegation to States of authority over those sites that clearly should be within the 
States’ exclusive responsibility. Delegation to States of authority for such non-NPL 
caliber brownfields sites should not be slowed or hindered by the more difficult is- 
sues associated with NPL-caliber sites. 

However, NALGEP’s approach would not preclude the delegation by the U.S. En- 
vironmental Protection Agency (“EPA”) to approved States of liability clarification 
and cleanup authority over those sites that, while not on the CERCLA National Pri- 
orities List, are considered “NPL-caliber.” Many States have the ability to facilitate 
the expedited and effective cleanup of contaminated properties. 

As explained in the NALGEP Brownfields Report, delegation by EPA of 
brownfields authority over any types of sites should only he granted to States with 
cleanup programs that meet minimum criteria to protect public health and the envi- 
ronment. See NALGEP Report, Liability Section 1, Finding 5, bullets 3-5, pp. Il- 
ls. Such delegation criteria would certainly apply to delegation for NPL-caliber 
sites. 

NALGEP agrees that drawing the distinction between “NPL-caliber” and “non- 
NPL caliber” sites can get rather difficult. For this reason, NALGEP has found at 
p. 10 of its Report that the keys to allowing such distinction are ensuring that State 
cleanup programs have both a strong site assessment requirement and an adequate 
method to make the distinction between the two types of brownfields sites. 
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Again, NALGEP believes that it is important to establish forthwith a means by 
which States can obtain clear authority at non-NPL-caliber sites, so that cleanups 
can begin and so that certainty and finality can be achieved at such sites. If individ- 
ual States can also demonstrate to EPA the ability and commitment to take the 
clear lead role for other, more contaminated, NPL-caliber sites, the NALGEP ap- 
proach would not preclude such delegation of authority. 

Question 2. Ms. Louder, many of these brownfield sites are old industrial locations 
which will continue to he zoned for industrial purposes after cleanup. That being 
the case, would you agree that cleanups of brownfields that are tied to risk-based 
standards based on reasonably anticipated future use would help solve the 
Brownfields problem? 

Response. Undoubtedly. NALGEP strongly supports the use of risk-based cleanup 
standards based on reasonably anticipated future use. In fact, NALGEP has found 
that EPA delegation of brownfields authority to States should be granted to those 
States whose cleanup programs (among other things) use risk-based cleanup stand- 
ards based on future use. These State risk-based standards should be established 
through an adequate public approval process. In addition, approved States should 
require the use of institutional controls, such as deed restrictions, zoning require- 
ments or other mechanisms that are enforceable over time to ensure that future 
land uses tied to certain cleanup standards are maintained. See NALGEP Report 
at p. 13. 

Question 3. Although you suggest a two track approach to separating brownfields 
cleanups from Superfund cleanups, isn’t it the case that the fear of potential 
Superfund liability is what keeps parties from moving forward to clean up these 
sites? How do we fix this? If providing finality is one of the answers, should present 
owners be able to receive liability finality from States? 

Response. NALGEP agrees that the fear of potential Superfund liability is a sig- 
nificant barrier to the cleanup and redevelopment of brownfield sites. The specter 
of Superfund liability is associated with both heavily contaminated, NPL-caliber 
type sites, and with those sites with lesser or even no contamination that should 
be put on a brownfields track. NALGEP has found that the one way to remove the 
fear of Superfund liability from brownfields sites is to promote the delegation from 
EPA to approved States of the authority to clarify and reduce liability at non-NPL 
caliber brownfields sites. If a State has the “final word” on liability at non-NPL-cali- 
ber sites, stakeholders involved in the revitalization of brownfields can have greater 
confidence and certainty that environmental liability will not attach to them for 
cleanup or redevelopment activities. 

At NPL sites and NPL-caliber sites burdened with a greater level of contamina- 
tion, liability issues may be more difficult to resolve and therefore State and Federal 
mechanisms to ensure the protection of public health and the environment, and the 
recovery of costs from responsible parties, may be necessary. 

The Senator is correct that finality is a key element of resolving Superfund liabil- 
ity fears and promoting cleanup and productive re-use of brownfields sites. There- 
fore, NALGEP supports the ability of approved States to provide liability clarifica- 
tion and finality to present owners of non-NPL caliber sites who meet the require- 
ments of the State voluntary or independent cleanup program. 


Responses of Lorrie Louder to Additional Questions from Senator Chafee 

Question 1. Your testimony advocates a “Brownfields track” that seems to exclude 
NPL-caliber sites — sites that could possibly score above the National Priorities List 
threshold of 28.5? I have 200 such sites in Rhode Island alone, you must have many 
more in the NALGEP cities. EPA will never put 200 more Rhode Island sites, many 
of them with redevelopment potential, on the NPL. What should the fate of these 
sties be — who should do what at such sites? 

Response. NALGEP believes that States with approved cleanup programs should 
be delegated the authority to clarify and limit liability at non-NPL-caliber 
brownfield sites, which encompass the substantial majority of contaminated sites af- 
fected with the burden of environmental contamination and liability. 

However, the Senator is correct that there exist many sites — like the 200 in 
Rhode Island alone — which are kept in redevelopment uncertainty because of their 
status as NPL-caliber sites. NALGEP sought to recognize the importance of these 
sites when it found in its report that “the remediation and redevelopment of 
Superfund sites remains a vital environmental and economic need in communities.” 
NALGEP Brownfields Report at 9, Finding 4, Bullet 1. 



225 


The NALGEP approach to delegation to States of non-NPL-caliber authority 
would not preclude the delegation by EPA of authority over NPL-caliber sites to ap- 
proved States with cleanup programs that meet minimum criteria to protect public 
health and the environment. Many States have the ability to facilitate the expedited 
and effective cleanup of heavily contaminated properties. Other States do not. If in- 
dividual States can demonstrate to EPA the ability and commitment to take the 
clear lead role for more contaminated, NPL-caliber sites, the NALGEP approach 
would not preclude such delegation of authority. However, it may be necessary to 
create additional protections for the delegation of authority over these more-con- 
taminated sites, such as stronger criteria for delegation, or a broader “reopener” pro- 
vision for EPA involvement in particular sites that pose a threat to public health 
or the environment. 

It should also be noted that, under current law and policy, States are also pre- 
cluded from taking action to clean up and redevelop sites that are considered NPL- 
caliber. Although these more heavily contaminated, NPL-caliber sites may not be 
free from potential Superfund liability or EPA involvement, it is because the liabil- 
ity and cleanup issues are more difficult and substantial, and because further pro- 
tections may be necessary to protect public health and the environment, and ensure 
the recovery of costs from responsible parties. Although it may be more time-con- 
suming or procedurally burdensome for States to take an active role in the revital- 
ization of NPL-caliber sites, nothing prevents a State from doing so. 

Question 2. On page 8 of your testimony, you describe the condition under which 
EPA should be allowed to reenter a State cleanup. Your proposal is: 

EPA should provide that it will not plan or anticipate any further action at any 
site unless, at a particular site, there is (1) an imminent and substantial endan- 
germent to public health and the environment; and (2) either the State response is 
inadequate or the State requests EPA assistance. 

Do you consider this standard to be more deferential than that EPA now offers 
to States in its interim voluntary cleanup guidance? 

Yes, NALGEP considers its “reopener” proposal for the reentry of EPA at particu- 
lar brownfield sites to be more deferential than the EPA standard in its interim vol- 
untary cleanup guidance. The need for certainty and finality of liability determina- 
tions provided by States at brownfields sites requires a very strong delegation of au- 
thority to approved States, with reopener only in exceptional circumstances. 

The NALGEP reopener proposal would require both of two specific circumstances 
before EPA re-involvement at a particular site would be warranted. First, there 
must be a substantial and imminent threat to public health or the environment. 
However, even when such threat exists, an approved State may well have the ability 
to adequately respond to sucb threat. Therefore, the reopener also requires that 
EPA not become re-involved at a site unless the Agency determines that the State 
response to an imminent and substantial threat is not adequate. Likewise, if the 
State desires and requests assistance from the EPA in responding to an imminent 
and substantial threat at a particular site, nothing in the brownfields delegation 
mechanism to that State should prevent such EPA assistance from being given. 

CONCLUSION 

On behalf of NALGEP and the St. Paul Port Authority, I wish to convey my great 
appreciation to Senator Smith and Senator Chafee for the opportunity to provide 
input on this topic of great importance to local communities. 


Prepared Statement of Peter F. Guerrero, Director, Environmental Protec- 
tion Issues, Resources, Community, and Economic Development Division, 
General Accounting Ofeice 

Mr. Chairman and Members of the Committee: I am pleased to be here today to 
discuss the Committee’s efforts to support the cleanup and redevelopment of hazard- 
ous waste properties across the country. Over the past several decades, manufactur- 
ing has been declining in many of the Nation’s cities. When businesses closed, they 
often left abandoned and idled properties, commonly known as “brownfields.” These 
properties are sometimes contaminated with chemical wastes from manufacturing 
processes. Partly to avoid the costs of assessing and cleaning up these properties 
according to Federal and State environmental laws, some new businesses have cho- 
sen to locate in uncontaminated areas outside cities known as “greenfields.” These 
decisions have led to the loss of teix revenue and employment in central city neigh- 
borhoods. 
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The Congress has been interested in finding ways to help localities cleanup and 
redevelop brownfields. This Committee asked us to provide it with information on 
the (1) legal barriers that the Comprehensive Environmental Response, Compensa- 
tion and Liability Act, commonly known as Superfund, presents for redeveloping 
brownfields and (2) types of Federal financial support that States and localities 
would like to help them address such properties. This testimony summarizes the 
major findings from our June 1996 report on brownfield redevelopment and informa- 
tion from an ongoing review for this Committee of States’ voluntary cleanup pro- 
grams.'^ These programs substitute incentives for enforcement actions to encourage, 
rather than compel, private parties to clean up contaminated properties. States are 
beginning to use these programs to address brownfields because they are faster and 
less costly than enforcement programs. This testimony also comments on how liabil- 
ity and funding provisions in two legislative proposals pending before this Commit- 
tee respond to the legal barriers and funding needs we identified in our work.^ 

In summary, we found the following: 

• Superfund’s liability provisions make brownfields difficult to redevelop, in part 
because owners are unwilling to identity contaminated properties and prospective 
developers and property purchasers are reluctant to invest in a redevelopment 
project that could leave them liable for cleanup costs. While brownfields are usually 
not contaminated seriously enough to be listed as Superfund sites, these parties still 
fear that they may be sued under Superfund and State laws for cleanup costs if they 
become involved with a contaminated property. In addition, most of the voluntary 
cleanup program managers in the 15 States we surveyed judged that volunteers’ 
concerns about being held liable for a property under Federal Superfund law, once 
a cleanup is complete, discouraged some of them from initiating a cleanup. Both 
bills include provisions that would help to address these concerns, including provi- 
sions to limit liability for some prospective purchasers. 

• To help promote the redevelopment of brownfields. States and localities would 
like Federal financial support to cover some of the costs of assessing these prop- 
erties for contamination, cleaning them up, and developing their voluntary cleanup 
programs. Over the past few years, the Environmental Protection Agency (EPA) and 
the Congress have provided some funds which States and localities have used for 
activities such as developing an inventory of brownfield properties. Funding provi- 
sions in the bills would continue and expand this support and respond to the States’ 
and localities’ needs. For example, Senate bills S. 8 and S. 18 would authorize EPA 
to provide grants to support the characterization and assessment of brownfields. We 
determined that the amounts of the grants proposed in the bills for these activities 
would be sufficient to cover the costs for most brownfield properties. Additional pro- 
visions in the bills for grants to fund some cleanup costs and provisions in S. 8 to 
fund the development of State voluntary cleanup programs should also promote 
brownfield cleanup and redevelopment. 

BACKGROUND 

Under Superfund, EPA can compel the parties responsible for hazardous waste 
contamination to clean up a contaminated property, or pay for its cleanup, in order 
to protect public health and the environment. Also, any party that contributed to 
the contamination, even if this action was legal at the time, may be liable and may 
be held responsible for the entire cost of the cleanup. The Federal Government tar- 
gets its enforcement and cleanup resources to properties on the National Priorities 
List (NPL), a list of highly contaminated sites. However, parties may be subject to 
Superfund’s liability and enforcement provisions even if a property is not on the 
NPL. Most States have adopted similar liability laws and enforcement programs. 
States find that these stringent liability provisions have provided leverage to con- 
vince responsible parties to clean up the more highly contaminated sites in the 
States’ inventories. As we reported last year in a separate study of the potential 
cleanup workload in eight States, the program managers in these States pointed out 
that the threat of having a site placed on the NPL and identified as one of the most 


' Superfund: Barriers to Brownfield Redevelopment (GAO/RCED-96— 125, June 17, 1996). 

2S. 8, the Superfund Cleanup Acceleration Act of 1997, includes provisions that would (1) 
limit Superfund liability for prospective purchasers; (2) clarify the circumstances under which 
landowners who did not contribute contamination at a site (innocent landowners) may avoid li- 
ability; (3) limit liability for property owners whose property is contiguous to a contaminated 
site; and (4) limit liability at any site subject to a State cleanup plan. 

S. 18, the Brownfield Remediation and Environmental Cleanup Act, also includes provisions 
that would limit liability for prospective purchasers and would clarity liability for innocent land- 
owners. Both bills would establish grant programs and provide assistance for brownfield redevel- 
opment. 
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contaminated sites in the country created a moor incentive for responsible parties 
to clean up their sites.^ 

Brownfields, however, are typically urban properties that are less contaminated 
than NPL sites. EPA defines brownfields as abandoned or underused facilities, usu- 
ally in industrial or commercial areas, where redevelopment is hampered by real or 
perceived environmental contamination. While we identified no official nationwide 
count of brownfields, the States estimated in a study conducted for EPA that they 
may have about 85,000 potentially contaminated properties, including brownfields, 
that need investigation and may need cleanup.'^ The Federal Superfund program 
and similar programs in the States do not have the capacity to address these prop- 
erties. These programs have limited resources, which EPA and the States target to 
small numbers of highly contaminated properties. As a result. States and localities 
are looking for alternative ways to address brownfields, including voluntary pro- 
grams. 

superfund’s liability provisions raise a legal barrier to 

REDEVELOPING BROWNFIELDS 

Most brownfields are not likely to be added to the NPL because they are not se- 
verely contaminated. However, investors are still wary of the cleanup liability provi- 
sions of both Federal and State legislation because these can apply to all sites, in- 
cluding brownfields. As a result, developers who purchase properties may become 
liable for any contamination later found there. Former property owners may also be 
liable for cleanup costs if the contamination occurred while they owned the prop- 
erties. Thus, even the suspicion of current or prior contamination may make devel- 
opers hesitant to purchase brownfield properties and owners reluctant to place their 
properties on the real estate market. 

The voluntary program managers in the 15 States we surveyed also identified 
Superfund liability as a barrier to attracting volunteers to accomplish cleanups, in- 
cluding those at brownfields. All but one of these managers reported that their pro- 
grams were addressing brownfields so that they could be returned to productive use 
through redevelopment and expansion. Twelve of the managers reported that the 
limits on State liability that their voluntary programs provide are a good incentive 
to attract volunteers. However, State officials judged that some potential volunteers 
would still find Superfund liability a deterrent to participation. Moreover, managers 
cited limiting Federal liability as one of the more important ways the Federal Gov- 
ernment could assist voluntary cleanups. 

The Congress has considered actions to help address some of these issues. For ex- 
ample, because lenders had feared being named as responsible parties if they fore- 
closed on contaminated properties, the Congress passed legislation limiting lenders’ 
liability at such sites.® S. 8 and S. 18 also include various provisions to help address 
Superfund liability issues at brownfields, including limiting the liability of prospec- 
tive purchasers of these properties and clarifying circumstances under which cur- 
rent landowners would not be liable for past contamination. 

FEDERAL FUNDING CAN HELP SUPPORT BROWNFIELD REDEVELOPMENT 

During our reviews of brownfields and voluntary programs, we found that States 
and localities would like Federal funding support to help them characterize, assess, 
and cleanup brownfields, and establish and support voluntary programs. Most of the 
States in our ongoing review of voluntary prngrams — even those States that levied 
fees on volunteers that were high enough to cover their program costs-identified 
Federal funding as a key way for the Congress to promote their programs. Some 
States said they would use the funds to help municipalities cover the costs of assess- 
ing properties where no parties had been identified as responsible for the contami- 
nation or where the cleanup costs would otherwise be too high to attract voluntary 
cleanups. One State sought to use the support to establish a revolving loan fund 
to support brownfield cleanups, similar to provisions in both the bills. Others said 
they would use the funds to, for example, publicize the programs or develop infor- 
mation systems to better manage and evaluate the programs. 

To date, both Federal agencies and the Congress have provided some funds in 
support of brownfield cleanups and voluntary programs, and the pending two bills 
would continue and expand on this support. In 1995, EPA issued a “brownfields ac- 


^ Impact on States of Capping Superfund Sites (GAO/RCED-96-106R, March 18, 1996). 

^An Analysis of State Superfund Programs, Environmental Law Institute under contract with 
EPA (1996) 

® The Asset Conservation, Lender Liability, and Deposit Insurance Protection Act of 1996, con- 
tained in the Omnibus Consolidated Appropriations Act, 1997 (P.L. 104—208). 
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tion agenda” which, among other things, currently provides ^ants of up to $200,000 
each to 76 State and local governments to fund a wide variety of brownfield dem- 
onstration projects. These include developing inventories of brownfields and estab- 
lishing policies to govern brownfield redevelopment. The Department of Housing 
and Urban Development has also provided funding to communities to redevelop 
brownfields once they have been cleaned up. The Congress, in the House Conference 
report accompanying EPA’s fiscal year 1997 appropriations act, indicated that more 
than $36.7 million of the current Superfund appropriation would go to support 
EPA’s brownfield activities and voluntary programs. 

The two pending bills would provide substantial amounts of additional funding 
that States and localities could directly use to characterize, assess and cleanup sites. 
Specifically, the bills give EPA the authority to provide Superfund grants of up to 
$200,000 per property, to characterize and assess brownfields.® Before these prop- 
erties can be redeveloped, an assessment must be performed to determine the na- 
ture and extent of the contamination present. Because the assessment requires re- 
search into a property’s history and a technical analysis of its conditions, a substan- 
tial expenditure may be involved. For some brownfields, this expenditure may be 
significant enough to discourage developers. We estimated that for most brown- 
fields, assessment costs could average $60,000 to $85,000 and for some properties 
with groundwater contamination could exceed $200,000. Therefore, the grant provi- 
sions in the bills to help fund property characterization and assessment should be 
sufficient for most brownfields. 

In addition to these assessment funds, both bills would give EPA the authority 
to issue Superfund grants to pay for actual cleanup actions at brownfields. S. 8 
would also provide firnds to assist States in establishing and administering vol- 
untary cleanup programs. Although we asked the States for information on their 
costs to clean up brownfield properties and to operate their voluntary programs, 
most States did not yet systematically collect such data. Therefore, we cannot offer 
a perspective on the sufficiency of the grants proposed for brownfield cleanup ac- 
tions or State voluntary programs. 

Mr. Chairman, this concludes my prepared remarks. At this point, I would be glad 
to respond to any questions you may have. 


Responses of Peter Guerrero, General Accounting Office, to Additional 
Questions from Senator Smith 

Question 1. Did your research indicate that the States, given sufficient funding, 
have cleanup programs capable of handling brownfields cleanups? 

Response. We reviewed voluntary cleanup programs in 15 of 34 States that have 
these programs. These programs provide incentives for volunteers to clean up con- 
taminated sites, such as reduced administrative requirements and controls on clean- 
ups and some relief from liability under State law. Because of these incentives, vol- 
untary programs can sometimes achieve faster and less costly cleanups than en- 
forcement-based programs. While the voluntary programs we reviewed are not de- 
voted exclusively to brownfield cleanups, program managers in 14 of these States 
said some voluntary cleanups accomplished under their programs are resulting in 
economic redevelopment of brownfield-type sites. 

Question 2. Did your research indicate that the issue of limiting Federal liability 
should only be provided to prospective purchasers? In order to provide an incentive 
for current owners of these facilities to clean up these sites, doesn’t it also make 
sense for similar provisions to be given to the current owners and operators? 

Response. Managers of State voluntary programs told us that limiting Federal li- 
ability for certain parties, such as prospective purchasers, would facilitate additional 
voluntary cleanups. Most State voluntary programs do not distinguish between dif- 
ferent types of volunteers, such as purchasers, owners, or parties responsible for the 
waste. All of the voluntary cleanup programs we reviewed allowed both property 
purchasers and owners to conduct voluntary cleanups. Twelve of the 15 States al- 
lowed any type of party to volunteer, and then certified that cleanup was complete, 
providing some assurance that the volunteer was no longer liable under State law. 
Three programs provided a less comprehensive liability release under State law for 
parties responsible for the waste, which could include property owners. 

Question 3. I understand that 34 States have some type of voluntary cleanup pro- 
gram. Is funding a constraint on other States establishing voluntary cleanup pro- 


6 The grants would be provided out of the Superfund trust fund which has been primarily fi- 
nanced from taxes on crude oil and certain chemicals. 
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grams? Does S. 8, through its State program funding provision, address any funding 
concern? 

Response. Of the 15 existing voluntary programs we reviewed, only two were fi- 
nancially self-sufficient based on the fees they charged volunteers to participate. 
Nine programs had already used Superfund cooperative agreement funds to develop 
or implement their voluntary programs, and said that additional funds would be 
helpful for activities like publicizing their programs, or helping local governments 
pay for site assessments. Most States also used other State funds to supplement 
their voluntary programs. 

We surveyed States that did not have voluntary programs yet, and they identified 
Federal financial assistance as an important component in initiating a voluntary 
program. 

Queston 4. In your testimony you state that “the voluntary program managers in 
the 15 States we surveyed also identified Superfund liability as a barrier to attract- 
ing volunteers to accomplish cleanups, including those at brownfields.” I presume 
this was not merely limited to prospective purchasers of this contaminated property, 
but also current owners who feared to clean up the sites for the same reason? 

Response. As we indicated in response to question #2, voluntary programs have 
generally not differentiated between different types of parties who would like to con- 
duct a voluntary cleanup, including property owners. Program managers indicated 
that it was desirable to clarify the issue of Federal liability. 

Question 5. In your review of State voluntary cleanup programs and State 
brownfield programs, to what extent do you believe that these programs are not 
fully successful because they are not able to waive Federal liability when these sites 
are cleaned up to the satisfaction of the States? Put more simply, how big a deal 
is finality to the States and do you believe their claim has merit? 

Response. Almost all of the voluntary program managers we interviewed said that 
Federal liability relief could increase participation in their programs to a higher 
level. Those voluntary programs that had negotiated Memoranda of Agreement 
(MOA) with EPA to reduce the likelihood that voluntary sites will be subject to Fed- 
eral liability said that even this assurance had been important in attracting volun- 
teers. For example, two of the programs that had these MOAs, Minnesota and Illi- 
nois, currently have 800 and 600 sites participating in their programs, respectively. 
On the other hand, programs without MOAs also had significant levels of participa- 
tion. For example, the Pennsylvania program currently has 201 participants. 

Few of these programs offer a “final” or “blanket” relief from State liability. 
Twelve of the State program managers did report that the State liability relief they 
grant volunteers is an important incentive for participation. However, most pro- 
grams include a “reopener” when they certify a cleanup as complete that explains 
specific circumstances when the State could take additional action against the vol- 
unteer. Examples include discovery of fraud during the cleanup process, a failure 
of the cleanup remedy, failure to maintain the cleanup, or a change in land use from 
that originally approved. 

Question 6. Some people have expressed concerns that States will engage in a 
“race to the bottom” if authority for cleanup is delegated to them. Have there been 
any signs that States have endangered their citizens in their running of their vol- 
untary programs? 

Response. We did not conduct a review of sites to identity any instances where 
voluntary cleanups failed to protect human health in our review of these programs. 
We do note, however, that most of the programs are relatively new and have not 
had completed cleanups in place for an extensive period of time. We also note that 
the voluntary cleanup programs in our survey took a variety of approaches to pro- 
viding incentives for participation and managing cleanups. Some programs signifi- 
cantly reduced the level of controls they placed on cleanups, such as oversight, and 
long-term monitoring of sites without permanent remedies. While all voluntary pro- 
grams set minimum cleanup standards to be protective of human health, they al- 
lowed volunteers more flexibility in how they achieved these standards. Several of 
the programs we reviewed recognized the differences among sites, and varied the 
level of controls they placed on volunteer’s cleanup according to the risks and char- 
acteristics of the site. 

States also have different resources that they devote to clean up programs and 
face different cleanup challenges. As we reported in 1996, some States still expect 
to discover a significant number of seriously contaminated sites, while others believe 
they have already addressed most sites. These differing resources and workloads 
could affect States’ abilities to monitor cleanups or correct failed remedies, for exam- 
ple. 
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Question 7. How long does it take to list and cleanup Superfund sites and what 
are the trends? 

Response. In testimony on February 13, 1997, before the Subcommittee on Na- 
tional Economic Growth, Natural Resources, and Regulatory Affairs, House Commit- 
tee on Government Reform and Oversight, we reported that ERA took an average 
of 9.4 years from site discovery to evaluate and process the non-Federal sites it 
added to the National Priorities list (NPL) in 1996. While this is some improvement 
over 1995, it is longer than prior years. For sites listed from 1986 to 1990, it took 
an average of 5.8 years from discovery to listing. 

We also said that it took 10.6 years from the listing of non-Federal sites on the 
NPL to complete the cleanup projects that were finished in 1996. This was also 
longer than prior years. From 1986 to 1989, cleanup projects were finished, on aver- 
age, 3.9 years after sites were placed on the NPL. 


Responses of Peter Guerrero, General Accounting Office, to Additional 
Questions from Senator Chafee 

Question 1. What activities typically make up a brownfield site assessment, and 
what do site assessments typically cost? 

Response. Brownfield site assessments are similar to assessments conducted for 
other potentially-contaminated sites and are typically accomplished in two phases. 
In Phase I, the goal is to determine whether any potential for contamination exists 
by reviewing the site’s historical records, interviewing employees and neighbors 
about former activities at the site, and visually inspecting the site for evidence of 
hazardous waste. A Phase I assessment generally costs between $1000 — $5000 for 
an average (10-20 acre) site and up to $10,000 for a larger or more complex site. 

If the Phase I assessment identifies potential contamination, such as the discovery 
of an underground storage tank, or evidence that certain chemicals were used at the 
site, then a Phase II assessment is necessary. Phase II tests for actual contamina- 
tion by sampling and analyzing the site’s structures, soil and groundwater. Phase 
II assessments generally cost from 50,000 to $70,000 for an average site and up to 
$150,000 for a large site, or a site with groundwater contamination. 

Question 2. Does S. 8 offer a solution to the Brownfields redevelopment barriers 
you identified in the Brownfields and voluntary cleanup studies you conducted for 
this and other Committees? 

Response. S. 8 would help reduce Brownfields redevelopment barriers by address- 
ing concerns about Superfund’s liability provisions and by providing some Federal 
funds to assist States and localities in their Brownfield redevelopment efforts. 
Superfund’s liability provisions make brownfields difficult to redevelop, in part be- 
cause owners are unwilling to identity contaminated properties and prospective de- 
velopers and property purchasers are reluctant to invest in a redevelopment project 
that could leave them liable for cleanup costs. S. 8 includes provisions that would 
help to address some of these concerns, including provisions to limit liability for 
some prospective purchasers. 

In addition. States and localities would like Federal financial support to cover 
some of the costs of assessing brownfield properties for contamination, cleaning 
them up, and developing their voluntary cleanup programs. Over the past few years, 
the Environmental Protection Agency (EPA) and the Congress have provided some 
funds which States and localities have used for activities such as developing an in- 
ventory of brownfield properties. Funding provisions in S. 8 would continue and ex- 
pand this support and respond to the States’ and localities’ needs. 

Question 3. We understand that you found some States are accomplishing 
Brownfield redevelopment through their voluntary cleanup programs. How many of 
these programs currently exist? 

Response. Nationwide, 34 States have implemented these programs. All of them 
have been created since 1988, and most within the past 5 years. Also, officials in 
some additional States expect their legislatures to pass voluntary cleanup statutes 
this year. We collected information on voluntary cleanup programs in 15 of these 
States in our work for these committee. 

Question 4. What are the characteristics of these programs that lead volunteers 
to initiate cleanup of contaminated sites? 

Response. Voluntary programs offer a number of incentives that are not available 
from a traditional State Superfund program. First, voluntary programs are coopera- 
tive — they allow volunteers to initiate their own investigation and cleanup instead 
of waiting for a State enforcement action. Second, these programs allow volunteers 
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to choose from cleanup standards the State developed for specific chemical contami- 
nants — and these are often based on the future land use at the site, for example, 
industrial, commercial or residential. As a result, volunteers can choose a cleanup 
standard appropriate for their site. Third, voluntary programs streamline certain as- 
pects of the cleanup process. For example, they might require less oversight, long- 
term monitoring of sites, and public participation than a cleanup conducted under 
State or Federal enforcement. Some voluntary programs also offer financial incen- 
tives, including teix abatements, low-cost loans, and grants for site assessments. 

Finally, once a cleanup is complete, voluntary programs either certify that a 
cleanup meets program requirements, release the volunteer from further liability 
under State hazardous waste law, or do both. As a result, volunteers can be con- 
fident that their responsibilities to the State for cleanup at these sites is complete. 
Because of these characteristics of voluntary programs, participants can often clean- 
up their sites relatively quickly and at low cost. Moreover, they are able to predict 
the time and cost needed for cleanup, making these sites less risky from a redevel- 
opment perspective. 

Question 5. Have these programs been successful in cleaning up brownfields? 
What are some examples? 

Response. Yes, these programs have been successful in cleaning up brownfields. 
In the States we reviewed, thousands of sites were cleaned under the State vol- 
untary programs, including some brownfield sites. For example, 

• Chicago’s brownfield program cleaned up a closed wire manufacturing facility 
in cooperation with the Illinois voluntary cleanup program. The site contained un- 
derground tanks and vaults filled with solvents and fuel oil that had to be removed. 
The city then sold the property to an adjacent fuel pump manufacturing business, 
Blackstone Manufacturing. Blackstone built a secured parking lot on the facility, al- 
lowing the business to add an extra shift of workers and increase production. 

• The Cellular One corporation cleaned up several adjacent lots in New Berlin, 
Wisconsin through the Wisconsin Land Recycling Program. The lots had been used 
for a variety of businesses, including those that repaired, maintained, and stored 
heavy vehicles. The ground was contaminated with waste oil sludge, underground 
and aboveground storage tanks, and miscellaneous debris. Now that the soil has 
been excavated and treated and the tanks and debris removed. Cellular One plans 
to build a warehouse and office building on the site. 

• Occidental Chemical Corporation operated a facility in Clarksville, Indiana from 
1950 to 1992. The facility made laundry detergents, and produced sodium and po- 
tassium phosphate products and phosphoric acid. Cleanup at the site was conducted 
under the Indiana voluntary cleanup program and consisted of removal of over 
26,000 cubic yards arsenic and phosphorus-contaminated soil. Occidental then sold 
the 26-acre property to a real estate developer alter receiving a covenant not to sue 
from Indiana. A retail developer bought the site and constructed a large retail shop- 
ping center 

Question 6. What kind of liability relief or waivers have State voluntary programs 
offered to volunteers, and have these waivers been effective in increasing program 
participation? 

Response. Our review of programs in 15 States showed that most States offer a 
liability release from State hazardous waste laws to their volunteers after cleanup, 
but they also reserve the right to reopen the release in certain circumstances. We 
found covenants-not-to-sue are used in 5 States. Covenants not-to-sue commit the 
State never to take enforcement action related to the voluntary cleanup except in 
unusual circumstances, like fraud. Other States gave certificates of completion or 
no further action letters upon completion of the cleanup, stating that the cleanup 
met State criteria. Some of these also included a liability release. Several States 
took a combination of approaches, based on the type of cleanup or volunteer. For 
example, some States give a release from liability for cleanup that are permanent 
and address all contamination and give a certification of the cleanup without a li- 
ability release for non-permanent or partial cleanups. Other States give a release 
for non-responsible parties but give only a certification with no release for respon- 
sible parties. 

Most States included “reopeners” in their liability assurances that allowed the 
State to revoke the assurance in some circumstances. States might have reopeners 
for the submission of fraudulent information or for a change in land use that does 
not correspond with the cleanup standard. 

State managers in all 17 State programs we reviewed said that the liability waiv- 
ers they offer are important incentives for participation because they give volunteers 
some certainty that their responsibilities to the State are at an end once a cleanup 
is completed. 
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Question 7. You mentioned that States have estimated they have about 85,000 
sites that need to be assessed and potentially cleaned up. Are these all brownfield 
sites? What is the estimate of the number of brownfields in the U.S.? 

Response. The 86,000 estimate, which is based on a survey of State Superfund 
programs conducted for EPA by the Environmental Law Institute, could include 
other types of sites such as NPL-calibre sites or sites not located in central cities. 
No nationwide estimate of brownfields exists. In fact, owners of contaminated prop- 
erty now have little incentive to provide this information to State or Federal Gov- 
ernment. As a result, few inventories of brownfields have been developed except at 
the local level. 

Differing definitions of what a brownfield site is makes it difficult to estimate the 
number of brownfield sites. We found that definitions vary by size of site considered 
to be a brownfield (gas stations vs. large sites that have significant redevelopment 
potential), location (urban v. suburban), level of contamination (actual vs. perceived) 
etc. 

Question 8. Do the remediation grants proposed in both bills provide enough fund- 
ing to pay for cleanup at the average brownfield site? 

Although we asked the 15 managers in our State voluntary program survey if 
they could provide us with data on the costs of voluntary cleanups, they could not 
provide this type of information. We did not identify any other source that could 
provide this data. 


Prepared Statement of William J. Riley, General Manager, Environmental 

Affairs, Bethlehem Steel Corporation on behalf of the American Iron and 

Steel Institute 

Bethlehem Steel Corporation, on behalf of the American Iron and Steel Institute, 
appreciates the opportunity to provide testimony in support of BrownfieldsA^ol- 
untary Cleanup legislation, which deals with an important environmental and eco- 
nomic issue: the redevelopment of industrial sites. The committee leadership is to 
be commended for addressing Brownfields legislation, which has been addressed in 
a number of bills introduced in Congress, in particular S. 8 and S. 18. These bills 
address some of the issues associated with Brownfields, but we believe that legisla- 
tion must address all of the key issues which created the impetus for legislation in 
the first instance. 

The steel industry has been a leader in promoting reasonable Brownfields legisla- 
tion at the Federal, State and local levels. At the Federal level, we have been work- 
ing with both the Congress and the Administration. We led the efforts to include 
the Brownfields issue as a major element in EPA’s Common Sense Initiative. We 
have been involved with a number of States, some of which have enacted 
Brownfields legislation, while others are currently developing Brownfields provi- 
sions. Today, we will address three principles that we consider to be fundamental 
for Brownfields legislation. 

The need for comprehensive Federal Brownfields legislation that complements 
current and future State legislation has grown enormously. Over the past two dec- 
ades many large corporations, like Bethlehem Steel, have significantly downsized to 
respond to a rapidly changing global marketplace. Thousands of Brownfield sites 
exist throughout the country, some of which continue to deteriorate in our urban 
centers. These wasted assets, and the unnecessary despoiling of farmland and other 
“Greenfield” sites, have spawned numerous State Brownfield laws just within the 
last several years. Indeed, the States have taken the lead on this issue through vol- 
untary cleanup legislation and have collectively developed a model framework that 
has achieved widespread support. In particular, I would like to commend Governor 
Ridge of Pennsylvania, who has been a strong advocate in the Great Lakes region 
for Brownfields legislation. A wide variety of Brownfield sites can be cleaned-up and 
redeveloped effectively and efficiently under existing State programs if Federal leg- 
islation is enacted that promotes the “one master” concept: namely, that remedi- 
ation under a State program will satisfy Federal requirements. 

There are basically two categories of Brownfield sites: abandoned sites and under- 
utilized sites. Usually abandoned sites are relatively small in size and have been 
left deteriorating for a number of years. As a result, the infrastructure associated 
with these sites has also been deteriorating. Such abandoned sites are often munici- 
pally owned and usually will require financial assistance for redevelopment. 
Brownfield sites with a viable owner are far larger in size and, with effective legisla- 
tion, can undergo cleanup without the need for public funds. Often these sites are 
underutilized or surplus portions of large manufacturing sites which have ongoing 
adjacent operations. As a result, the infrastructure associated with these sites is 
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usually in much better condition than that for abandoned sites, making them more 
attractive to potential buyers. There are a growing number of these sites in the 
United States, especially as a result of the restructuring activities in industries such 
as steel that have been made and continue to be made in response to intense com- 
petitive environments. 

Federal legislation must address these properties directly. In order to do so, there 
are three primary objectives that must be addressed in comprehensive Brownfields 
legislation. They are: Federal Finality, Certification of State Voluntary Programs, 
and Eligibility of Sites. Each of these issues are summarized as follows: 

1. Federal Finality — State voluntary cleanup programs provide certain incentives 
to buyers and sellers of contaminated industrial properties, and thus facilitate faster 
cleanup and redevelopment of sites. However, to provide buyers and sellers suffi- 
cient incentive to make the necessary investment in these properties, these parties 
need assurances of “finality,” i.e., assurances that they will face no further liability 
under Federal or State law for those sites, or portions of sites, that are investigated 
and cleaned up in accordance with a State voluntary cleanup program. 

We support the provision in S. 8 that eliminates CERCLA liability once a site has 
been cleaned up under a State plan. We are concerned, however, that EPA could 
second-guess the cleanup through the RCRA statutes and therefore need RCRA li- 
ability relief as well. 

Due to the importance of Federal finality, perhaps a “re-opener provision” would 
be appropriate, as contemplated in certain State voluntary programs, that allows 
U.S. EPA to retain authority under certain circumstances. Such a “re-opener provi- 
sion” should provide an appropriate balance of the property owner’s interest in final- 
ity, the State’s interest in preserving the integrity of its programs, and the Eederal 
interest in assuring that all significant rights are addressed. 

2. Certification of State Voluntary Cleanup Programs — To qualify for Eederal li- 
ability relief, a cleanup should be conducted pursuant to a certified State voluntary 
response program. We believe that the criteria set forth in section 102(b) of S. 8 
would be appropriate criteria for the certification of State voluntary response pro- 
grams. In addition, a State seeking qualification for its program could submit a cer- 
tification to the U.S. EPA that the State has in place a voluntary response program 
and that the State has the legal authority, organization, financial and personnel re- 
sources, and expertise to implement that program. 

3. Eligibility of Sites — In order to promote and accelerate the cleanup and redevel- 
opment of a wide universe of underutilized industrial properties, “Brownfields” 
should be defined broadly. We should be encouraging the reuse of all commercial 
and industrial sites, not just a narrow category. In particular, we strongly believe 
that RCRA sites, where cleanup has not yet commenced and where cleanup would 
be accelerated by participating in a State voluntary cleanup program, should be eli- 
gible. There are approximately 6,100 RCRA corrective action sites. Less than 5 per- 
cent of these sites have completed cleanup. The legislative principles being sug- 
gested today would accelerate the cleanup for many of the remaining sites. 

We would like to have the ability to clean up “portions” of a facility under a State 
voluntary cleanup program and sell them to potential buyers for economic redevel- 
opment purposes. RCRA, which triggers corrective action facility-wide, often pre- 
cludes our ability to redevelop these properties in a timely manner. Again, we are 
not proposing to skirt our corrective action obligations, but merely striving to accel- 
erate cleanup for economic redevelopment purposes. In addition, we are not seeking 
financial assistance or grant money to clean up our facilities. 

We applaud the Committee for addressing the problem of Brownfields. Remediat- 
ing Brownfields is a win/win for all stakeholders because: 

• cleanups would be accelerated; 

• unused or underutilized properties would be reused; 

• property appearances and urban blight would be ameliorated; 

• environmental contamination would be remediated; 

• jobs would be saved or created; 

• tax revenues would be resumed; 

• communities would be enhanced; 

• valuable Greenfields sites — our forests and farmlands — would be preserved; and 

• litigation would be reduced. 

In conclusion, we believe that Federal Brownfields legislation should not be lim- 
ited in scope, and should, as its primary goal, stimulate and empower State vol- 
untary cleanup programs. 

The “one master” concept, whereby the State program satisfies all cleanup re- 
quirements and results in comprehensive liability relief, is the way to proceed. 
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Responses of William K. Riley, Bethlehem Steel Corporation, to Additional 
Questions from Senator Chafee 

Question 1. On page 4 of your testimony, you state that there may be some lim- 
ited circumstances under which ERA should be allowed to reenter at a State clean- 
up. Earlier witnesses from NALGEP proposed the following standard: 

EPA should provide that it will not plan or anticipate any further action at any 
site unless, at a particular site, there is (1) an imminent and substantial en- 
dangerment to public health and the environment; and (2) either the State response 
is inadequate or the State requests EPA assistance. 

Is this an appropriate standard for EPA reentry at a State site? 

Response. We recognize that a re-opener provision may be necessary to satisfy 
those who feel that EPA’s intervention or assistance may be needed in critical situa- 
tions. Such a re-opener should provide an appropriate balance between the property 
owner’s interest in finality, the State’s interest in preserving its autonomy and the 
integrity of its programs, and a carefully targeted Federal interest in assuring that 
truly imminent and significant risks are addressed to alleviate acute (rather than 
chronic) circumstances. In this context it should be recomized that, in part, as a 
result of decades of Federal program grant and technical support, most State pro- 
grams do, in fact, possess the requisite environmental expertise equivalent to that 
developed or retained by EPA to address these matters. Hence the necessity for such 
Federal oversight or intervention will most likely be infrequent. 

Question 2. Often we try to think of Brownfields sites in terms of risk — from low 
risk sites, to higher risk-NPL caliber sites, to sites actually on the NPL. Your testi- 
mony on page 2 gives us another interesting way to divide the potential Brownfields 
site universe — between relatively smaller “abandoned” sites and relatively larger 
idled sites with a viable owner that basically “mothballs” the facility. Bethlehem is 
a responsible company and presumably does not abandon its old sites, but can you 
explain why a rational, viable firm like Bethlehem might choose to mothball a facil- 
ity and not sell it to someone for redevelopment? 

Response. Many times we do not choose to “mothball” a site but such sites become 
unsalable because buyers are concerned about the perception of environmental li- 
ability. We do hold a limited number of other sites, or portions of sites, which con- 
tain areas of potential contamination that could create liability to Bethlehem if im- 
properly managed by others. We know of other companies that routinely “moth ball” 
properties, presumably for the same reasons. These liability concerns are created in 
large part by EPA’S traditional use of unscientific, overly conservative “off-the-shelf’ 
assumptions to define required cleanup levels that resulted in overly expensive and 
unnecessary remedies. It is generally agreed that the use of these same techniques/ 
criteria are what has caused excessive delays, high transactional costs and a general 
slowdown in Superfund site cleanups. If site specific, real world, scientific risk-based 
analyses were adopted along with a streamlined administrative process, owners 
would move more rapidly to redevelop sites rather than “moth ball” them. Many of 
these sites could be reutilized if processed through a Brownfields program that pro- 
vided for land-use-based cleanup standards, institutional controls, and liability re- 

Question 3. Your testimony raised RCRA sites as a Brownfields issue — sites where 
RCRA’s corrective action cleanup provisions apply. What barriers does RCRA raise 
to redevelopment and do current legislative proposals, S. 8 or S. 18, fix those bar- 
riers? 

Response. The RCRA Corrective Action Program, as currently constituted and ad- 
ministered by EPA, presents programmatic, timing and flexibility impediments and 
barriers to effective site redevelopment. It appears that the current legislative pro- 
posals do not contain sufficient provisions to remove those barriers. There are at 
least two specific RCRA issues that need to be addressed. 

The first is a definitional matter that involves the eligibility of RCRA sites in 
State and Federal Brownfields/Voluntary cleanup programs. Where the Corrective 
Action process has already been initiated, especially at a large facility, it makes 
sense if portions of that facility which are surplus and available for redevelopment, 
were expeditiously evaluated and remediated as necessary under a voluntary clean- 
up program instead of waiting for the completion of a lengthy Corrective Action 
process. RCRA Corrective Action procedures require a very long time to complete, 
primarily because of programmatic requirements which often do not affect the ac- 
tual remedy. Moreover, such programs often require the entire facility to be studied 
before the “site” can be released from the program. We believe that the preferred 
course of action is the endorsement of a faster remediation regime under a State 
voluntary cleanup program designed to reutilize the site and create jobs. 
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Second, RCRA Corrective Action Program barriers (e.g., permitting and waste 
management requirements) exist at Brownfield sites. Separate legislation such as 
that introduced last year by Senator Lott in S. 1274 should be considered to remove 
these impediments. 

It is not clear from reading S. 8 if the definition of “Brownfield facility” is meant 
to apply only to the Brownfields revitalization title of the bill. If not, the definition 
would exclude RCRA sites from liability relief provided for in the enforcement provi- 
sions of section 129. S. 18 deals primarily with financial incentives, and does not 
address issues relating to the Landowner, such as liability relief in exchange for re- 
mediation. Therefore, the above RCRA issues are also not addressed. 


Responses of William K. Riley, Bethlehem Steel Corporation, to Additional 
Questions from Senator Smith 

Question 1. Has Bethlehem Steel ever encountered any financing problems with 
sites that it would like to redevelop, but cannot obtain funding because a fear that 
Superfund liability may be involved? If not, are you aware of other corporations that 
have had this prolslem? 

Response. The perception of environmental contamination and the associated 
CERCLA, RCRA and other liabilities attached thereto has been a factor in many 
sales transactions. Although the fear of uncertain liability is seldom the sole reason 
for a failed transaction, it has been, on several important occasions, a major contrib- 
utor to a lost or significantly-delayed sale. Moreover, some of our properties have 
not attained a higher use, commanded a fair price, or attracted quality buyers be- 
cause they were previously-used industrial sites. 

Question 2. Both S. 8 and S. 18 provide liability relief for prospective purchasers 
and innocent landowners. That’s where S. 18 stops in this area, while S. 8 provides 
relief for those who are covered by an approved State cleanup plan and are cleaning 
up the site. Isn’t it true that in order to have a purchaser there has to be a seller 
and that relief for just a purchaser does not fix the problem? I mean, why would 
a seller sell if there was a threat of future liability for a site he no longer owns? 

Response. The question is well stated and reflects an understanding of the 
MAJOR problem for sellers with the reutilization of Brownfields sites that are 
under private ownership. State Brownfields laws were created to provide cleanup 
standards for owners to follow. In exchange for owners coming forward voluntarily 
to clean up a site, the better State programs provide the owner relief from State 
environmental liability. Otherwise, few sites will come out of “mothballs.” Clearly, 
Federal CERCLA and RCRA relief should be provided if the site is cleaned up as 
agreed upon! 

Question 3. Your testimony indicates that the largest and most financially attrac- 
tive sites for economic growth are sites where there is a viable owner. What are the 
major barriers that are preventing these sites from being redeveloped? 

Response. The primary environmental related barriers to redevelopment of these 
sites are the liability scheme in the current laws, the lack of a streamlined process 
and procedures for site assessment, investigation and remediation and the RCRA 
Corrective Action process which is slow, overly prescriptive and expensive. We have 
already discussed two of the major issues which need to be addressed and provided 
for: (a) risk-based, land-use based cleanup standards, and (b) relief from environ- 
mental liability. Just as important from a FINALITY point of view is to be sure that 
other regulatory obligations are considered to be met as a result of completing the 
voluntary cleanup. Thus, a voluntary cleanup should satisfy the requirements, if 
any, under the RCRA Corrective Action program. 

Question 4. Our staff has been told that there are some relatively large, virtually 
abandoned industrial sites out there that companies like yours would be perfectly 
willing to clean up, but without some assurances that they aren’t going to get 
caught up in the Superfund liability net, they do not want to clean up because the 
potential liability might far outweigh any gain of developing these properties? 

Response. That is correct. Especially with steel and other large manufacturing op- 
erations, there are often portions of such sites which are surplus or underutilized 
which are Brownfields sites sometimes forgotten about when it comes to Federal 
Brownfields legislative proposals. We know of one large manufacturer who will not 
sell any previously used property until the owner can be assured that liability relief 
is attainable. Once again, we emphasize that liability relief under RCRA in addition 
to the Superfund statute (CERCLA) is important. 
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Question 5. Is it reasonable to expect an industrial site which is zoned industrial 
and will stay industrial to have the same cleanup standards as a residential area? 

Response. No. Generally speaking, sites which have been industrial for a long pe- 
riod of time could not reasonably be expected to achieve residential cleanup stand- 
ards. We do not view that as a problem for reasonable future use considerations 
since such sites are zoned industrial and intended to be used as industrial sites. If 
subsequent purchasers choose to seek a higher use, they should bear the cost of sub- 
sequent cleanup to the higher standard and process the site through a voluntary 
cleanup program again. 

Question 6. Can I take it from your testimony that we should allow the States 
to clean up the broadest range of facilities under State voluntary cleanup and 
Brownfield statutes? How do you answer the concern that is likely to be raised by 
some that this will result in “crummy cleanups?” 

Response. Yes, eligibility under voluntary cleanup proposals should be as broad 
as possible. For example, in Pennsylvania, no sites are excluded. With respect to the 
“crummy cleanups” suggestion, we believe that such suggestions or assertions are 
simply not true. Our experience with voluntary cleanup programs has shown them 
to be quite stringent when it comes to site characterization and remediation. They 
have defined cleanup levels and streamlined procedures to get those cleanups. Fre- 
quently local State environmental agency personnel actively follow the progress of 
the site evaluation and remediation via frequent on-site visits. As a result, these 
programs are frequently more stringent than many Federal cleanup situations, but 
they are more targeted and faster. Voluntary cleanup programs regulate some con- 
tamination that might not otherwise be regulated under any other program. 


Prepared Statement of William K. Wray, Senior Vice President, Credit 
Policy and Reporting, Citizens Financial Group, Providence, RI 

Mr. Chairman and members of the subcommittee: Thank you for the opportunity 
to address this important subject. My name is Bill Wray, and I am a Senior Vice 
President of Citizens Financial Group. Citizens is a $15 billion commercial bank 
holding company headquartered in Providence, RI. We have over 230 branches 
throughout Connecticut, Rhode Island, Massachusetts, and New Hampshire. 

Please realize that I am not attempting to represent an “official” position on be- 
half of the banking industry or any of its trade associations. In my role as manager 
of Credit Administration for Citizens, I have seen first hand how environmental risk 
affects banking at the community level. This testimony is a reflection of my personal 
experience in that role. 

From my review, both bills under review are similar in their approach to the 
brownfields issue; although S. 8 also addresses a variety of other needed reforms. 
Since my charter was to address the brownfields subject, however, I will confine my 
comments to that: Let me start by saying that we have a great deal of interest in 
seeing “brownfields” initiatives work. 

As a secured creditor, we cannot succeed unless our borrowers succeed. This 
means they must be able to quantify and respond to environmental risk issues with- 
out incurring inordinate expense or disproportionate liability. 

We, in turn, have direct exposure to environmental liability arising from our role 
as a secured creditor as well as an owner of facilities. 

Finally, as members of the community, we live and work alongside our customers. 
We pass by abandoned industrial sites that have been locked out of consideration 
for productive re-use because of the chilling effects of unpredictable environmental 
liability. All of us want to see these sites brought back to useful life, with the eco- 
nomic and aesthetic benefits that will result. 

We believe that these bills represent a substantive effort to address many of the 
issues at hand, and it is an effort we welcome. We know that this process can 
work — here is a real-life example: 

About 18 months ago. Citizens made a presentation at a seminar which had been 
sponsored by the Rhode Island Department of Environmental Management. Our 
message was that brownfields projects were a good business opportunity. We en- 
couraged potential borrowers in the audience to bring their deals to us for review. 
As a result of that presentation, the owners of a company called Display World, Inc., 
contacted us about financing the purchase of the 13-acre Carol Cable facility in 
Warren, RI, which had been idled for some time due to various contamination prob- 
lems. We were part of a team involving the site owners. Display World, and State 
regulators. Today the facility is again in operation and over 100 jobs have returned 
to Warren as a result, with growth expected to continue. 
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So you can see that we believe in this process and we are encouraged to see the 
attention it is receiving from this committee. Let me address two specific provisions 
of S. 8: 

First, I understand and appreciate the reasoning behind the “windfall lien” provi- 
sions in section 105; however, it is unclear what precedence the proposed lien in 
favor of the United States would have. If the intent is to have the lien be junior 
to all encumbrances of record at the time the lien arises, this should be explicitly 
provided in the bill. If the intent is otherwise, this creates a difficulty for lenders 
because of the uncertainty associated with the amount involved. As a practical mat- 
ter it can be difficult to quantify the increment to market value attributable to a 
response action, so this provision as currently drafted could insert an unknown 
quantity of unknown precedence into the credit underwriting equation. I rec- 
ommend, then, that the bill explicitly provide that the windfall lien is junior to prior 
encumbrances of record. In any event, I ask that the intent of this provision be 
made clear to avoid this being decided on a case-by-case basis by the courts. 

My second comment relates to section 106, which provides a “safe harbor” for pur- 
chasers of real estate in certain circumstances. One of those circumstances applies 
when the purchaser has made “all appropriate inquiries” into the existence of envi- 
ronmental contamination prior to purchase. We support the bill’s direction to the 
Administrator to provide clear standards for these inquiries. We would ask in addi- 
tion that the Administrator recognize that banking regulators have also issued 
guidelines on appropriate inquiries for environmental contamination, and that we 
are examined as to our compliance with these guidelines. Our hope is that these 
two sets of directives could be reviewed and synchronized so that lenders do not re- 
ceive direction from the Federal Government which is in conflict or inconsistent on 
this issue. 

If I may, let me close with a more general comment, again based on my front- 
line experience: 

All parties to this subject — legislators, regulators, community groups, and private 
sector businesses — seem to agree that our goal is to foster responsible reaction to 
existing environmental problems, and to provide safeguards against future danger 
from contamination. 

But the statutory and regulatory apparatus that has been created to foster the 
attainment of our common goal can be bewildering. It is especially difficult for 
“grass-roots” businesses — the small-scale entrepreneur, or the community bank — to 
afford the legal and technical analysis necessary to untangle the Gordian knot of 
environmental rules, and to understand the myriad of potential liabilities that may 
arise from them. 

As a result, those grass-roots businesses must either take on these liabilities 
blindly (which we must all agree is an undesirable outcome); or, more commonly, 
forgo opportunities for desirable redevelopment. Thus, many smaller sites will re- 
main undeveloped and unremediated, which otherwise could have been revitalized 
by the energies of private-sector initiative. Again, I think that we must all agree 
that this latter outcome is undesirable, even tragic. It is made no less tragic by the 
fact that none but the best intentions have underlain the legislative and regulatory 
initiatives in this area. 

The bills we are discussing today are a laudable effort to further our common goal 
as I have outlined it above, but they are limited to a narrow section of the regu- 
latory spectrum as it affects environmental matters. I would hope that this con- 
structive approach will be continued and will be eventually broadened to cover a 
greater range of environmental legislation. 

Please realize that we are not asking for our risks to be eliminated, or for our 
costs to be subsidized, or for protection against the consequences of negligence on 
our part. We ask only that our environmental risks be quantifiable, predictable, and 
reasonable. 

This will allow us to evaluate environmental risk in context with other business 
risks, rather than having it loom as a “black hole” of liability that trumps all other 
issues when making a credit decision. This will help our borrowers to succeed, which 
is the only way that we as lenders can succeed. 

Again, I applaud the tone and direction of these bills, and that of other recent 
legislation in this area, and I appreciate the opportunity to provide this testimony. 
Thank you for your attention. 


Responses of William K. Wray to Additional Questions of Senator Smith 

Question 1. How do the banking industry’s guidelines for due diligence inquiries 
differ from those set forth in S. 8 & S. 18? 
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Response. I have attached a copy of the FDIC’s “Guidelines for an Environmental 
Risk Program”, dated 2/25/93. As far as I know, these are the most current version 
of these guidelines, although I will do further research in this area. 

The guidelines are not specific in the area of due diligence other than to require 
it when appropriate. Our recommendation would be that the banking guidelines ex- 
plicitly conform to or defer to any applicable laws that bear on this issue, so that 
a single standard (e.g. ASTM) can be established and followed by banks without fear 
of challenge. In addition, the guidelines have not been revised to reflect recent 
changes in secured creditor exemptions, as can be seen from the sections on “in- 
volvement in the borrower’s operations” and “foreclosure”. 

Question 2. Do you know whether other industries have produced other types of 
guidelines? 

Response. Within the banking industry, other regulators (e.g. OCC, OTS) may 
have established guidelines similar to those of the FDIC (I have not been able to 
research this yet but I will forward my findings). 

I do not know whether this has been done in other regulated industries. 

Question 3. Has the lender liability law worked for you? 

Response. I am attaching an article from the Bankers’s Roundtable about the re- 
cent changes which discusses the pros and cons of the new law. 

Because of the exceptional reduction in troubled loans over the last several years, 
this has become much less of an issue for banks than it was during the peak years 
of loan workouts and foreclosures, so we have little practical experience with the 
provisions of the new law to date. 

However, the changes do provide a needed clarity and certainty to the process, 
and make it easier for banks to understand their potential liabilities in cases where 
they have environmental contamination issues affecting their collateral. 
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FDIC Guidelines for an Environmental Risk Program 


FDIC 

F«d«r«i Otposit Inswanc* Corporation 
Washington. DC 20429 


OOice ot tne Oirecto' 

Division Of Supervision 


FIL-14-&3 
February 25, 1993 

ENVIRONMENTAL LIABILITY 


TO: CHIEF EXECUTIVE OFFICES 

SUBJECT: Guidelines for an E nvironmental Risk Prograa 


A lending Institution should have in place appropriate safeguards 
and controls to Halt exposure to potential environiaental liability 
associated with real property held as collateral. The attached 
guidelines contain Infomatlon and reconigendatlons about 
Inplementing an environmental risk prograa that can be tailored to 
the needs of the lending institution. Exaiainers will review the 
institution's compliance with its own environmental risk program as 
part of the mxaaination of lending and investment activities. 

For further information, please contact your Division of 
Supervision regional office. 
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Distribution: FDIC-Supervised Banks (Comiaercial and Savings) 
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FDIC Guidelines for an Environmental Risk Program 

(F^yruary 25, 199S) 


BACKGROUND 

The potential adverse effect of environmental con- 
tamination on the value of real property and the 
potential for liability under various environmental 
laws have become important factors in evaluating 
real estate transactions and making loans secured by 
real estate. Environmental contamination, and lia- 
bility associated with environmental contamination, 
may have a significant adverse effect on the value of 
real estate collateral, which may in certain circum- 
stances cause an insured institution to abandon its 
right to the collateral. It is also possible for an insti- 
tution to be held directly liable for the environmen- 
tal cleanup of real property collateral acquired by 
the institution. The cost of such a cleanup may ex- 
ceed by many times the amount of the loan made to 
the borrower. A loan also may be affected adversely 
by potential environmental liability even where real 
property is not taken as collateral. For example, a 
borrower’s capacity to make payments on a loan may 
be threatened by environmental liability to the bor- 
rower for the cost of a hazardous contamination 
cleanup on property unrelated to the loan with the 
institution. 

The potential for environmental liability may 
arise from a variety of federal and state environmen- 
tal laws and from common law tort liability. The 
most significant environmental law establishing lia- 
bility for the cost of cleaning up hazardous contami- 
nation on real property is the Comprehensive Envi- 
ronmental Response, Compensation, and Liability 
Act (also known as “CERCLA" and "Superfund”). 
CERCLA establishes a broad legal framework that 
creates potential liability for the cleanup costs of 
hazardous contamination. Entities that may be po- 
tentially liable for these cleanup costs are the cur- 
rent and past owners of the contaminated property, 
the current and past operators of business on the 
property, entities that disposed of hazardous sub- 
stances at the property and entities that transported 
hazardous substances for disposal to property select- 
ed by the transporter. CERCLA provides a secured 
creditor exemption from liability for banks and oth- 
er lenders that do not participate in the management 
of the property. The United States Environmental 
Protection Agency has issued a rule interpreting the 
secured creditor exemption under CERCLA, 57 Fed. 
Reg. 18344 (April 29, 1992). [Editor’s Note: The EPA 
rule was struck down by the U.S. Court of Appeals 
for the District of Columbia Circuit in February 
1994. For further discussion, see EDDG Section 


101.13(a).] In addition to the federal Superfund law, 
most states have enacted legislation that establishes 
similar liability under state law for hazardous con- 
tamination cleanup costs. 

The other primary federal environmental law re- 
lating to hazardous contamination liability is the 
Resource Conservation and Recovery Act (also 
known as “RCRA”). RCRA establishes a comprehen- 
sive statutory and regulatory framework that gov- 
erns the generation, transportation, storage, dis- 
charge and disposal of solid and hazardous contami- 
nation. RCRA also establishes regulations governing 
the prevention, detection and cleanup of releases 
from underground storage tanks containing certain 
hazardous substances or petroleum. Under authori- 
zation by Congress, many states establish and 
administer RCRA programs as part of each state’s 
environmental laws. 

Other federal environmental laws that establish 
environmental liability include, among others, the 
(Hean Water Act, the Clean Air Act and the Toxic 
Substance Control Act. The states, including the lo- 
cal jurisdictions within each state, have also enacted 
many other environmental laws and regulations. In 
addition to federal and state environmental laws, 
potential environmental liability may result under 
common law tort suits based on hazardous contami- 
nation. 

Institutions need to implement an environmental 
risk program in order to evaluate the potential ad- 
verse effect of environmental contamination on the 
value of real property and the potential environmen- 
tal liability associated with the real property. The 
failure of an institution to evaluate potential envi- 
ronmental risks associated with real property may 
contribute to an institution’s inability to collect on 
its loans and affect the institution’s financial condi- 
tion. 

ENVIRONMENTAL RISK PROGRAM 

As part of the institution’s overall decision-mak- 
ing process, the environmental risk program should 
establish procedures for identifying and evaluating 
potential environmental concerns associated with 
lending practices and other actions relating to real 
property. The board of directors should review and 
approve the program and designate a senior officer 
knowledgeable in environmental matters responsible 
for program implementation. The environmental 
risk program should be tailored to the needs of the 
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lending institution. That is, institutions that have a 
heavier concentration of loans to higher risk indus- 
tries or localities of known contamination may re- 
quire a more elaborate and sophisticated environ- 
mental risk program than institutions that lend 
more to lower risk Industrie or looUitles. For exam- 
ple. loans collateralized by 1 -Uh 4 family residences 
normally have less exposure to environmental liabil- 
ity than loans to dnance industrial properties. The 
environmental risk program should provide for staff 
training, set environmental polity guidelines and 
procedures, require an environmental review or anal- 
ysis during the application process, include loan doc- 
umentation standards, and establish appropriate en- 
vironmental risk assessment safeguards in loan 
workout situations and foreclosures. 

Training. The environmental risk program should 
incorporate trainii^ sufficient to ensure that the en- 
vironmental risk program is implemented and fol- 
lowed within the institution and the appropriate per- 
sonnel have the knowledge and experience to deter- 
mine and evaluate potential environmental concerns 
that might affect the institution. Whenever the com- 
plexity of the environmental issue is beyond the ex- 
pertise of the institution's staff, the institution 
should consult legal counsel, environmental consul- 
tants and other qualified experts. 

Pciicuts. When appropriate, loan policies, manuals 
and written proc^ures should address environmen- 
tal issues pertinent to the institution's specific lend- 
ing activities. For example, the lending manual 
might identify the types of environmental risks asso- 
ciated with industri^ and real estate in the institu- 
tion’s trade area, provide guidelines for conducting 
an analysis of potential environmental liability and 
d^ribe procedures for the resolution of potential 
environmental concerns. Procedures for the resolu- 
tion of environmental concerns might also be devei- 
oped for credit monitoring, loan workout situations 
and foreclosures. 

Environmental Risk Anaiysis. Prior to making a 
loan, an initial environmental risk analysis needs to 
be conducted during the application proress. An ap- 
propriate analysis may allow the institution to avoid 
loans that result in substantial lossra or liability and 
provide the institution with information to minimize 
potential environmental liability on loans that are 
made. Much of the needed information may be gath- 
ered by the account officer when interviewing the 
loan applicant concerning his or her business activi- 
ties. In addition, the loan application might be de- 
signed to request relevant environmental informa- 
tion. such as the present and {mt us^ of the proper- 
ty and the occurrence of any contacts by federal, 
state or local governmental agencies about environ- 


mental matters. The loan offirer or other representa- 
tive of an institution might visit the site to evaluate 
wlwther there is obvious visual evidence of environ- 
mental concerns. 

Structured Environmental Risk As^ssmenL When- 
ever the application, interview, or visitation indi- 
cates a possible environmental concern, a more de- 
tailed. structured investi^tion by a qualified indi- 
vidual might be appropriate. This assessment might 
include surveying past ownership and uses of the 
property, inspecting the site and contiguous parcels 
of property and reviewing company records for past 
uae or disposal of hazardous materials. A review of 
public records might include contact with federal 
and state environmental protection agencies to de- 
termine whether the l^rrow^r has been citai for vio- 
lations concerning environmental laws and a review 
of federal and state lists identifying real property 
with significant environmental contamination. 

Loan Documentation. Loan documents should in- 
clude language to safeguard the institution against 
potential environmental losses and liabilities. Such 
language might require that the borrower comply 
with environmental laws, disclose information about 
the environmental status of the real property collat- 
eral and grant the institution the right to acquire 
additional information about potential hazardous 
contamination by inspecting the collateral for envi- 
ronmental concerns. The loan documents might also 
provide that the institution has the right to call the 
loan, refuse to extend funds under a line of credit, or 
foreclose if the hazardous contamination is discov- 
ered in the real property collateral. The loan docu- 
ments might also call for an indemnity of the insti- 
tution by the borrower and guarantors for environ- 
mental liability associated with the real property 
collateral. 

Monitoring. The environmental risk assessment 
should continue during the life of the loan by moni- 
toring the borrower and the real property collateral 
for potential environmental concerns. The Institu- 
tion should be aware of changes in the business ac- 
tivities of the borrower that result in a significant 
increased risk of environmental liability associated 
with the real property collateral. If there is a poten- 
tial for the environmental contamination te Averse- 
ly affect the value of the collateral, the institution 
might exercise its rights under the loan to require 
the borrower to resolve the environmental condition 
and take those actions that are reasonably necessary 
to protect the value of the real property. 

Involvement In the Borrower's OperatioTis. UnAr 
the federal Superfund law, CERCLA, the insAAl®” 
may have an exemption from environmental liability 
as the holder of a security interest in the real proper 
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ty collateral. In monitoring a loan for potential envi- 
ronmental concerns, and resolving those environ- 
mental situations as necessary, the institution 
should evaluate whether its actions may constitute 
“participating in the management" of the business 
located on the real property collateral within the 
meaning of CERCLA. If the actions are considcred to 
be participating in the management, the institution 
mav lose its exemption from liability under CER- 
CLA. 

Foreclosure. A lender's exposure to environmental 
liability may increase significantly if it takes title to 
real property held as collateral. The institution 
should evaluate the potential environmental costs 
and the potential for environmental liability in con- 


junction with an assessment of the value of the col- 
lateral in reaching a decision to take title to the 
property by foreclosure or other means. 

SUPERVISORY POLICY 

Examiners will review an institution’s environ- 
mental risk program as part of the examination of 
its lending and investment activities. When analyz- 
ing individual credits, examiners will review the in- 
stitution’s compliance with its own environmental 
risk program. Failure to establish or comply with an 
appropriate environmental program will be criti- 
cized and corrective action required. 
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ANALYSIS AND PERSPECTIVE 


Clarificatioii of Secured Party and Fiduciary liability 
Under U.S. Environmental Statutes 

By Alfred H. Poltard * 


Hie Asset Conservaticm. Lender Lialdii^. and De- 
posit Insurance Protcctimi Act o£ 1996 culminates 
more than sevm yeaxs of coi^pesslonal woric to 
clarify and provide OKtaiaty secured puUes and 
fiduciaries under federal efl^rtmmettai la««. 

Though not as compreheaosire as contemplated 
in some eariier legislative rersions, the new law in 
particular goes a k>^ way to shnidify a lefukr's 
task in estimating exivin»UEm«^ oabiti^ rikk In 
credit decisions. For that reason abne, the new law 
is a success that should redound to the benefit of 
borrowers, lessees, and othtsrs seeking credit across 
the Unibsd States. The law also s^ves as a mod^ 
for sute and international consideratioa.' 

1. BaekBrotMd 

IHiring tl» 19^, court cases undermined the 
exemption provided secured parties under Super- 
fund and other envircmmental laws, ^^^th uncer- 
tainty and open-ended liabiUt^ lenders and others 
faced difficulty with «d$tsig p^t^os and goix% 
forward with new extensions of credit 

a. Federal Law — Focus on Superfund 

As wUt be discuss^ la^, mor* than 30 separate 
federal statutes govOTi environmental respOTSilnii- 
ties and create liabilities rangii^ from pet^ties for 
procedural violations all the way to full obligations 
for remediation ar^ criminal penalties. As wett. a 
myriad of laws in every stare impose potentially 
sweeping environmental liability for loiders and 
fiduciaries. For the most part, due to court deci- 
sions. the focus of ksfuier amasm was on tiie Su{^- 
fund law. 

The federal Comprehensive Environmental Re- 
$pon.se. Compensation, and Liability Act of 1980 
("C^RCLA' or "Superhnui"}/ {wovkies a cxHnpnshen- 


* Albvd Pollard term as aaaier dtracior tor teddatne aSain ai The 
Baidcm Roundwbie. FoUard has werkad with dw Ecmvoaraauod Lender 
Liability Coalition siacc 1990 in subnet of hptblloa and icculaiiom 
clar^p^ accured pom dduciaiy iiabiHy, 0<*ar dho uvaa year pe- 
riod. Um eoalitien prov^cd iofeimrecp and iofitA e an gwawo oii 

wttimony: maninpa with sewommoH agoaeiM fa mdwaJ in mvnennaKd 
law and anfcmainani, and pammunicationa with fadaral and naw ontioaa 
affacttd by the uncoruinty of fedenl earamnaMBOd law The iwthor 
eapreatet hi* appreciation lo Oavkl X ewnw. Ccq.. at Sidtty 4 Autin, 
Washinftnn, D.C.. for hi* nrviaw of Um awtidc. 

’ At noted in fentfiotc )| tews in semti stait* haw anticipated 
and. in tcveril instancu. lakin an even straosn poddoa than fadcral 
fSorU (0 provide certainty for «aeui«d pardet ai^ fiihicaarm. 

< 42 U.S.C. 9601 at jof. 


sive fedend sdteme for desnup of contamineted 
property and for allocating liability for the costs 
toiv^ved 

CERCLA creates retroactive strict and, where harsi 
is indivisible. Joint and se>%ral Itabliity for the costs 
of responding to a release or threatened release of 
hazardous substances and for harm lo natural rtr- 
sources caused by such a ndease.^ No slrewing of 
htult is reepair^. One person may be made to pay 
for an entire cleanup even if other parties were 
involved who are also responsible, though CERCLA 
provides for a i^ht to seek contribution finxn oth- 
en. 

Liability under Superfund. lUidiility under Super- 
fund is based on three elements— a release has oc- 
curred or is threatened; response costs were in- 
curred (that is. costs to investigate, remove, or oth- 
erwise remediate hazardous substances): and, the 
person involved fells into one or more of four cat- 
egories of responsible parties outlined by the law 
(specifiesdiy, a current owner or ^rau^ of a facil- 
ity, a former owner or operator of a fedlity at the 
time of disposal of a hazardous substance, a person 
vdio arranges for Transport, treatment or disposal 
of hazardous substsmees, or the transporrer of haz- 
ardous substances). [42 U.S.C. 9607(a)(l)-(4)3. 

Defenses Under Superfund. The Supeifund law 
specifies very limited d^enses to liability. First, a 
sJmwing may be that cme w» not in f8u:t 

within one of the four classes of liable entities- 
Next, under 42 U.S C. 9607(bK3). a person is re- 
lieved from liability if a discharge were caused solely 
by an act of God, an of war. or “an act or 
omisskm of a third party” who cannot be an “em- 
ployee or agent of the defendanl” or someone whose 
act or omission occurs in cminection with a contrac- 
mal arcani^ment. Unifer the Superfund Amend- 
mtmts aiui R^uitiK)rizatimt Act of 1986 ("SARA”), a 
contractual relationship is defined to include “land 
contracu, deeds or other instruments transferring 
title or possession ...” * 

Defenses for Purchasers of PropertWInnocem Land- 
owners. For those who seek to buy and own prop- 
erty. the Congress provided a defense from liability. 
VVI^re a land contract is involved and a party in- 
rends re mire dtie to the property, an owner is en- 


^ 42 U.S.C. 9607(a). 

*42 U.$.C.9601 (35) (A). 
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titled to assert an "innocent lanouwner" defense in 
'^ertain narrovdy drawn circumstances. To prevail, 
a defettdsnt must establish two elements — (1) that 
the property was acquired after the hazardous sub- 
stance was placed there and at "the time the defen- 
dant acquired the facility the defeiulant did not 
know and had no reason to know that any hazard- 
ous substance which is the subject of the release 
. . . was disposed of on. in. or at the facili^" and 
(2) that at the time oi acquisition the defendant 
ujtdertook "appropriate inquiry into the previous 
ownership and use of the property consistent with 
good commerdal or customaiy practice in an effort 
to minimize liability." * 

Exemption for Secured Parties un der S uperfund, 
Financial institutions and odten fece CERCLA liabiU 
ity as holders c^ security interests for loans or leases 
and as fiduciaries for trusts and estates. Became of 
both the potential "ownership” interest of secured 
parties, guarantors, and ethers or. alternatively, the 
possibility of being classified as "operating" the debt> 
Dr's business, these parties could m viewed as hav- 
ing liabiliQ' under Superfimd as "owners" and. in 
dealings with a borrower in possession or in foreclo- 
sure actions, as ''operaton.*' Congress took this into 
account in 1980. rejecting sudi an interpretation. 

Specifically, CERCLA provides an exemptiem horn 
liability under the "owner or operate" definitions 
for those who lend, guarantee, or otherwise are 
Involved with extensions of credit in which prop- 
erty serves as securiw. Also involved are title and 
mortgage imums. subsequent lien holders, second- 
ary maraet parties, and othera who may have a 
potential right against the underlying property. The 
secured party exemption is contain^ in the CER- 
CLA definition ot "owner or operator" that specifi- 
cally excludes one who "without participating in 
the management of facility . . . holds indicia of own- 
ership primarily to protect his securi^ interest in 
the vessel or * 

[Though often discussed in the same context, the 
innocent landowner "defense" described above is 
not the same as the secured party "exemption" and 
is not the central focus for secur^ parties]. 

b. Key Court mttrpratati on s 

Courts in the mid 1980s bqpn to look at secured 
party involvement with property both before and 
after foreclosure as well as in leasii^ situations. 
The courts focused on the activities of secured par- 
ties in relation to the property and its management. 


* 43 U.S.C. 9Ml <3S) (B). To tsMbliih n^Mthcr the owner umlcrtook 
*«n AfipfopnMe ineuiiy' CEBCLA re^uiM coorte to 'tshe into Account 
•ny specialiud hnowledfr or expoianc* on the port o( the deCendent. the 
rolotionship o( the purefos* pw ee to the nhw of (ho property if uneon. 
tuninatod. eonunonly Inow or itoecnobly ■scortaMUe infonaMion about 
tba properly tha obvioueims o( the ptCMncB or iMy prasence of contami- 
nattM at tlia imperty and eba aMity to detect such conuniinxtien by 
appropriate inspection.* CEBCLA also pioridas that an ownar who '%y 
any act or omiteion. csiuad or coauibuted to the rdtaae' t* not clip ibie 

for a dafbnse. 

* 42 U.S.C. 9601 (20XA). 


Loan ManoBemeru and Foreclosure. Several court 
cases, including U S. v. Mirabde? U.S. v. Maryland 
Bank & Jhisi Co.. * V.S. v. Fleet Factors,^ and, Quid- 
ice V. BFC Bl^troplating and Manufacturine Co..'° 
explored the extent to which Joan foreclosure and 
loan management activities short of foreclosure can 
make lenders subject to Supeifund liability despite 
this exemption. 

t . Foreclosure. Courts have addressed the applicst- 
bility of the security interest exclusion when a bank 
holds title to the secured property upon foreclo- 
sure. In MirabiU, the court found that a lender who 
held title for a brief period after foreclosure with- 
out partidpatiiu in tne management of the prop- 
erty was not an 'owner or operator." Maryland Bank 
d Thist Co. and Guidice decided that secured par- 
ties who foreclosed and held title to property may 
lose the security interest exemption in certain cir’ 
cumstances as when holding title for four years 
following foreclosure. 

2. Loan Management Activities. The courts also 
have found that certain loan management activities 
short of foreclosure may be considered "panieipat- 
iz^ in the managemenr of the fecility, making the 
lender an "operator" not protected by the seoirity 
interest exclusion. MirabiU and Guidice generally 
found that participation in day-to-day operational 
and management decisions could subject a lender 
to Supeifond li^Uiiy. but mere financial oversight, 
collection activity, and advice would not. The case 
of In re Bergsoe Metal Corp. . likewise held that les- 
sors sued by third parties must have some "actual" 
involvement with fecility or property manage- 
ment to trigger liability. ’ ' 

Capacity to Act. P^aps the most disturbing ca^ 
was that of United States v. Fleet Factors Corp..*^ 
There the court indicated that liability could be 
found without actual day-to-day operational involve- 
ment. Specifically, the court noted that 
... a secured creditor may incur ["owner! 
liability, without being an operator, by par- 
ticipating in the financial management of 
a ^ility to a degree indicating a capacity 
to infUtence the corporation’s treatment of 
hazardous waste. It is not necessary for 
the secured creditor actually to involve it- 
self in the day-to-day operations of the fa- 
cility in order lo be liable . . . Nor is it 
necessaiy for the secured creditor to partici- 
pate in management divisions relating to 
hazardous waste. Rather, a secured credi- 
tor will be liable if its involvement with the 
management of a facility is sufficiently broad 
to support the inikrence that it could affect 


f IS Eiwil L. lUp. 30994 (E.D.Pa 19851. 

* 4Sa F.s«ipp. 973 (D.Md. 1986). _ 

^ 901 F.2d I5S0 (1 llh Cir. 1990). em. Anitd. 491 US. 1046 (J99l). 
'*732 Faupp. 9»6 <W.D.Fa. 1989). 

"910F.3e 1668 (9ih Cir. 1990). 

’*90) FZd lS50(11ihCir. 1990). m/i. dgnitd.911 T2d742.etrudefikd. 
498 U.S. 1046 (1991) (funhar ptwacdinp a( 819 FSupp. 1079 ($.D.Ga. 
1993) and 831 FSupp. 707 (SO.Ga. 1993)]. 
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haxArdbus waste disposal c aons if it so 
chose. 901 E2d at 1557.1558. [Emphasis 
added.] 

This vsigue statemsM created great imeertamty 
for lend^ and appeared to iodteate dia^ n^e iBnan' 
cial anangements, critical to a secured party, not 
just direct invtdvemoit with hawdous waste deci. 
sirntmaking. could moee a secured party ouuide 
the exemption and trigger UabiU^ 

Ironically. Fbes Feewrs created pervetse incen- 
tives for secured parties not to know what was 
going on with property and to remove oonttact 
clauses that af^m the lender a ri^ to inspect or 
otherwise demand oompUanoe wim environmental 
laws. In short, fleet J^odOrs encouraged t lender to 
bemme less Involved in ffiviroomental issues and 
meant that credit would be unavailable for envlron- 
mmtal ebanups. lo^yhig thiu would reduce Super- 
fund costs. 

[Additional cases, paiticulajrfy following the 1992 
EFA rule, am discuimsd, at secdon Le.] 


Hduciaries are placwd in a dffBnih position un- 
der Superfund. Xrustees range from passive exccu- 
of wills, who simply xeodte and admin- 

ister it to holders of property; %dio oversee opera- 
tion of ms^r business cnier^iscs. dearly, under 
most common law i ut er pteu tions. die trust corpus 
is available in instances where Utility arises. How- 
ever; tnntee liability -that is. personrU habilily be- 
yond trust assets — is a different situation. 

Thistees may have no specific knowledge of a 
that is subject to a trust. When becoming 
an executor to an estate, a manager of pension 
frind assets (whidi tm^ iadude tide to a btdldtaq; 
or property), ore bond indenturer (who repieseius 
the bondholden and may need to foreclose), fiduda- 
fks may be daoKl in a pedlotiB position. This is 
particulwy difficult when a fiduciary's indepen- 
.dem duty to beneficiariit may mandate a faedo- 
sure agaittst the best judgment of the trustee in the 
face of Superfund lidbality- Ocher trustees exercise 
mani^emmtt contrd ovm’ fiKUiUes. with opera- 
tk>iud control in the hands of business managers. 

In the 1995 case of dry of Phoenix st Garbage 
Sov^ Co..*^ National Bank was found u* 
able as an “ownen^ pn^afty under a trust agree* 
fcimit. Actios under must terms, the bank acquired 
a landfill and leased it to GaHmge Services Co. to 
administer. While not fi3UAd responsible as an 'op- 
mator,” aoimiding to the court, m hankb mere hold- 
ing of record tide to a landfill created ownership 
li^lity. OBy contrast, the Emrferaiiinentel Frolec- 
tion Ageoc/s 1992 lender nde (discussed below) 
noted that "innocent* mistaes. not covered by Super- 
fond, hid litde to fear from the yet it hi just 

this type of private paii^ suit that created problems 
for fiduchurim.] 


116 FSwpii. M4 (DJtm. mn. 


In the second ' of Phoenix eese.** the court 
eUboratad on those idtuations vdiere a trustee mav 
be peTsonafiy li^iie. The court found petstmal liabil- 
ity existed if the trustee ccmtrdUed the pn^rty at 
the tii^ of a amtaminadem. 

Where a trustee had power to control the use 
of trust property, and knowing^ allowed 
the property to be used frx- the msposal of 
hazardous wastes, the trustee is personally 
liable for remmse costs umier CERCXA 
section 107(aX2) regardless of the trust's 
ability to indimuiify him. 827 F.Supp. at 
607. 

The court distinguished a trust that 'owned* prop- 
erty. but could not ccmtrol disposal activities, or did 
not own t^ proptfty at the time aS cmitamination: 
in such cases under CERCLA, only trust assets are 
availa^ to a plaintiff. Other cases have added to 
the uncertainty and risks hieing fiduciaries; even if 
liability is not established, fidudaries are subject to 
eiraensive litigation, and dits hu had an adverse 
efitect on those seddng a fiduciary in terms of costs 
and availability of trustee services.*’ 

d. Impact of UnimriMy on Butinaaa wHl Qovernn^ 

Collcctivdy; the trends in the courte created prd>- 
lems for financial institutions both as creditors and 
fiduciaries. Lending was adversely affected by the 
uncertainty of sacured parties, title insurers, les- 
sors. secondary parties and successors, and others 
who are part of the process directly or indirectly of 
extending credit bamd on security in property. 

The impact of unoaitaiii and pountiSLlly unlim- 
ited secum party U^lity discouraged extensions 
of credit in geogr^hic areas around hazardous waste 
oontaminacion sites, to certain businesses whero 
disposal isaies could be a problem such as dry 
deanen, petroleum maricetets, farms and the like, 
and ^ even minor private dcantq> I wz a rdo us 
waste sites or for dcanup that would stop environ- 
mental harm before it rose to the level of a Super- 
frmd site. Secured party liability under &q}ei^jnd, 
therefore, a^cted more than financial firms. Small 
businesses, home builders, farming, and others are 
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confronted with uzuisuaJ new nuvo. higher costs, 
anduncerudnty.'* 

Additionally, government entities, including those 
vested with resolving failed depositoiy institutions, 
acknowledged piohlons. FedenU entities taking prop> 
er^ involuntarily as receiver or voluntarily as con* 
servator faced hability, almtg with the Sinall Busi* 
ness Administration and evMy government bo^ 
that extends credit or guarantees credit secured by 
property.^^ Anncies that take properQr through civil 
or criminal rorfeiuire may free suits, if the prop* 
eity is cemtaminated. 

e. EPA Efforts and Recent Ceeee 

1. EPA Adminislrative Eflorls 

The Environmental Protection Agenqr promul- 
gated a rule in 1992 that provided significant im- 
provement in understanding the Supemind secured 
paity exemption.’* 

Secured parties, under EPAs interpretation, were 
liable if they took direct action to control decisions 
about hazardous substances or took over opera- 
tional control of the debtor's business prior to fbre- 
dosure and would be liable after foredosure if the 
secured parQr friled to move expeditiously to dis- 
pose of tne property. 

The rule provided a ‘brighter line" than court 
cases, and enhanced lender, lessor, guarantor, and 
other secured par^ certainty. It provided guidance 
on liability where a party holding a security inter- 
est st^ across a tlmhdd. Incentives ware pro- 
vided tor holders of securi^ interests to do more 
than merely sit on distressed property. 

However, the EPA rule was successfully chal- 
lenged in court on the grounds that it represented 
an improper exercise of r^^ulatory authority: the 
agency did not have statutory bases for adopting 
the r^e as EPA lacks the ability to conclusively 
decide liability issues, and the rule would have af- 
freted private-party suits against secured parties. 
XeUey v. Environmental Protection Agency.’*^ Never- 
theless. the EPA and Justice Department stated in 
late 1995 that they would rely on the rule’s stan- 


'* fa wppoft of thi», « lunrty fcy Swam Roundwbl*. Emimwm- 

lal Li^tUiiy of ScCMrerf Fariits tad Udmtimrin (May ] 999). reporttd on tftt 
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svst. and S3% reiiuire fr a otoriaustor psapaity inspections- 
'^CERCLA does pivvide protection far imoluntaiy transfen which 
applies to pvemment agencies. 42 U.S.C. 960l(39)(A)(ii), bowevec de- 
bate over tne nature of fovenunent acdone In conservatorefaip or ferfsi- 
ture situations, which might not fa within the concept of Invtduniary’ 
trensfen. gave goeemmem aganci es concem. 

'* 97 FR IB344 (Apnl 29. )M2}; 40 C.FJt 300. 

"’l9F.3dll00(D.C.Cir. I994).oen.dotud. 119 S.Ct. 900 (1999). 


dards as internal dance for enforcement poli- 
20 * 
cies." 

EPA acted in 199S to provide additional secured 
party guidance and certainty by promulgating a 
companion rule to the Supeifund lender rule for 
the Resource C<ms«yation and Recovery Act ("RCRA” 
or 'Solid Waste Disposal Act").’’ Following the KeUey 
decision, £FA felt it could only act in areas where a 
security interest exemption expressly was provided. 
Thus, the new EPA rule dealt onlv with the petro- 
leum underground stonwe tank (USTs) section of 
RCRA. 42 U.S.C. 6991b(h)(9). ’fracking closely to 
the Superfund lender liability rule, it did not ad- 
dress areas beyond underground storage tanks, did 
not deal with fiduciaries, and requir^ lenders to 
undertake tank drainage activities within 60 days 
of foreclosing and identifying the presence of tanks. 

2. Reeani Court Dedsione 

Following the 1992 EPA rule, several courts ruled 
in suits against secured parties in both pre- and 
post-foreclosure situations as well as lease arrange- 
ments. Most ruled in favor of secured parties ba^ 
on indepmdent interpretation of the CERCLA stat- 
ute as as citing the EPA rule favorably. 

In Ashland Oil Inc. v. Sonford Products Corp..^ 
the court cited the EPA rule and the language of 
CEIbCLA in finding no liability based on a lenders 
periodic reviews of a borrowers status or for simple 
holding of personal property or leased real prap- 
erty amr foreclosure. In Northeast Doran Inc. v. 
^ Bank of Maine.*^ a Superfund claim was dis- 
missed where a bank learned of contamination upon 
foreclosure, but did not disclose this to the buyer. 
Under C^CLA, the court found the bank to be an 
exempt "holder," not an "owner'’ of property. In Kelly 
vt Jfscomia,^ the court ruled that holding a first 
mortgage and assisting a borrower in attemptii^ to 
avoid bankruptcy did not violate the lender’s exemp- 
tion. The court reviewed many acts that would not 
move a secured party to a position of participation 
in management of a facility. The court citM the 
EPA rule frvorabfy. In Grantors to the Silresim Site 
Trust V. State Street Bank it Trust Co. , the court 
found no liability where lenders failed to seek Small 
Business Administration foreclosure on loans. This 
frilure not constitute "participating in manage- 
ment": the court here acted without reliance on tiie 
]^A mle. In V/aterviUe Industries Inc. v. Finance 
Authority of Maine , the aHut ruled that CERClAs 
secured party exemption applies to lease financing 
arrangements. Here a taking of title to property, 
pursuant to a deed in lieu of foreclosure, qualified 
as a security interest for the secured party exemp- 


”40FR43917(DM*i»lMr tl. 1999). 

40 FR 46492 (ScptMnbtr 7, 1999), 40 C.f.R. 2S0.200 ft 4*4. 
” 110 RSupp. 1097 (DMinn. 1999). 

>*1SE34l(UtCir. 1994). 

** 810 r.Supp. 90! (Wn.MICh. 1993). 

”Ho. l8-1324.K(O.Mus.Nov*m)>*i'24. 1992). 

** 984 F.2(l 949 (lit Cir. 1993). 
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tion. Llkewist, guanmton of ..odit were ccMisid- 
ered to fdl within the cxempdoit The case cited 
CERCLA, not the EPA nile. 

Finally, in U.S. v. MoLamhP a court ruled diat a 
secured party upon hxedoeure did in bet beaune 
the own^ of property, but still could avail itsdf of 
the exemption, as it acted prfmanly to |n<otect its 
security interest The court found that the bank in 
the case had not undertaken any action inconsis* 
tent with a secured pany% interests and did not 
attempt to adversely impact the foredosure sale, 
did not use or manage the property during the 
more than six-month period it bdd title, and at- 
tempted to sell the property piom]^y following ^ 
for^osure. Failtire to disclose contamination on 
the property to the purchaser was not a disqiudity- 
ing event, because no such affirmative obligation 
exists under Superfond; see Nor^ieast Donm ruli^ 
above. 


After yean of uncertainty following the Maryland 
and Fleet cases, calls bom secured parties, ^ucia- 
ries and borrowers for action. EPA efforts to pro- 
vide certainty, and more than a dozen state laws 
that followed or went further than the EPA rule in 
clarifying secured party and fiduciary language, Cem* 
gress finally acted in 1996 to take steps to resolve 
this problem. 

The Asset Conservatioii. Lender Lhd>Uity, end De- 
posit Insurance Protectioa Act of 1996 is contained 
in Utle n of the Omnibus Constdidaied 
tions Act, PL 104-208. at Subtitle E. Sections 2501- 
2505 (Title II is the Ecmiomic Growth and Regula- 
tory Paperwork Reduetion Act of 1996). and was 
signed into law on SepL 30. 1996. The provisions of 
the law were efTective on enactment and ap^ to 
any claim that has not reached final adjudUostion.'* 

The law amends CERCLA (Supertund) and RCRA 
(Solid iMute Disposal Act). For RCRA, the Act deals 
cmly with the underground stora^ tank section, 
whm an "owner or operator" definition wtists with 
a secured party exemption; 42 U.S.C. 6991b00(9XA)' 
(B). A confonning amendment applies the CERCLA 
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provisions regaa...-]g s ec u red parties and fiducia- 
ries to this one RCRA section; 42 U.S.C. 
6991bO»X9)(C). 

Generally, the Act tracks the EPA Superfund and 
RCRA niles on secured party liability and, for fidu- 
ciaries. follows the language format of C^CLA. 
tbou^ utilizing a different substantive ^>proach. 

g. Secimd Party ProvMona 

Section 2502(b) of the new law provides secured 
parties with cnidal guidance on is or is not 
‘participation in management* at new CERCLA para- 
graphs I01(20XEHG). 

liie definitions of "participating in management" 
and "foreclosure* affiteting nullity are drawn virtu- 
ally verbatim bmn the 1992 EPA rule. As d^ned in 
dw rule and in the new lau( pre-foveclosure "partici- 
pation in managemoit* means exercise of dfatisicn- 
making contrd over environmental compliance or 
essentially di^iadr^ the bemrower in managing the 
bcility; CERCLA 101(20)(i0. It does not include, 
for example, heving environmaital contract terms, 
conducting inspections, requiring response actions. 
inovidiDg advice, or exerdrtng remedies. 

Post-foreclosure activities that do not impose li- 
ability on the lender include disposing of property, 
maintaining bwiness operations, or protecting tlto 
property or preparing it for sale, if the foregoing 
actions ate pan of moving to divest the ves^ or 
bdlity at the earliest commercially p ra ct i ca b l e time 
on commercially reasonable terms; CERCLA 
101(20XEXii)- 

Tbroudiout die pre- and post-fwedosure pro- 
cess. un&rtaldng a cleanup consistent with Super- 
fond regulations or at the direction of a ^>vem- 
ment representative constitutes a safe harbor; CER- 
CLA 101(20)(EXUXn) and (FXiv)(V) & (IX). 

Significant defined terms include "extension of 
credit* (spedficalfy induding finance leases). *fore- 
d os tae ." Te n de r** fwhidi in»ides d^ositories. eny 
person (or successor/assignee) making a brnia fide 
extrosion of credit or taki^ a security interest from 
a nonaffiliated person, secondary market parties, 
those vdio insure or guarantee a^inst defoult. title 
insurers] and "security interest*; CERCLA 101(20XG) 

b. Fidiieiary ProeWoRS 

For the first time, fiduciaries are covered ex- 
pressfy under Supofund at new CERCLA para- 
gnq»h 107(n) and in the petndeum underground 
storage tai^ section of RCRA by an amoidmttit to 
42U.S.C.9003(hX9XB). 

Ihist assets are available to satisfy eovironmen- 
tal UabiUty: CERCLA 107(nX8XA). Bduciary per> 
tonal Ualwty ousts only «di^ fiduciary negli- 
gence causes or contributes to a release or threat- 
ened release of a substance and the 

fiffiidary does not Call into a safe harbor, CERCLA 
l07(nX3)* No private ridit td actum is created; CER- 
CLA 107(nX6)(B). 
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Saf* harbors exist for fiduciaries, amol^( vdiich 
are xindertaidng a cleanup, ^rectiiig othen to under- 
take resp^rse actiou. adding environmental com- 
pliance terms to a trust agreement, terminating a 
fiduciary reladon^p. pnMding adt^. administer- 
ing a vMsel or fociUty that was contaminated prior 
to the fiduciary relationship or not taking suai ac- 
tions; CERCLA l07(nX4). 

The definition of “fidudaiy'' is broad and in- 
dtides all types of trustees, including indentured 
trustees; CERCLA 107(nX5). Ihists ex cl u ded from 
protecd^ an (1) whm the trustee is both fidu> 
dmy arid beneficiary and reoehws b^tefits exceed- 
ing those otherwise allowed under applicable law, 
CERCLA 107(nX7)(B): (2) sham trusts. CERCLA 
i07(n)(5KAXU)(^; (3) the trustee contrib- 
uted to harm beb^ assuming the role of trustee, 
CERCLA 107(n)(2): or (4) certain specified business 
trusts. CERCLA 107(nK5)CAXUXl)- 

One is not a trustee if undertaking the trust co 
avoid existing liability or wlune the trust is to carry 
out a "for profit* venture. In the latter case, the 
trustee would have to look to other protections, 
such as the itmocent landowner defense or the se- 
cured party exemption. 

The new law and language does not effect the 
existing RCRA UST rule. thMgh the rule may be 
emended consistent with the new lew end would be 
subject to judioal review of any changes: 42 U.$.C. 
699lbChK9KC). 

e. Oovammoiii Provteiona 

Extensive language addressing government agen- 
cies. including targeted relief from liability for pro- 
spective purchasen of propnty was dropped. 

Rather, Section 2504 of the Aa restores that por. 
tionofthe 1992 EFA rule oowering government agen^ 
receipt of property through receiver or conservator 
authority, abandonment, escheat, dvii or criminal 
forfeiture, foreclosure or in admhustcrii^ a loan, 
loan guarantee, or loan insurance program. The 
portion of the EPA rule was contained at 40 C.F.R. 
300.1105. Miicb references the lender section of 
the rule in 40 C.F.R. 300.1100.^ 

d. ERA Rutannldng 

Only very limited authority exists for EPA 
rulemaking-^ 1) in defining new types of fiducia- 
ries. CERCLA 107(nKSXAKi)(XI); (2) in revising the 
RCRA UST rule to <M with fidudaiies. 42 U.S.C. 
4991b(hX9XBMC): (3) in reviving the EPA lender 
rule ^ gove rn ment s^ncies (see above): and (4) 
in applying CERCLA rules to RCRA. 42 U.S.C. 
6991b(hX9KB). 

EPA may revise rules or issue interpretive lan- 
guage under current aut hority , but may not act to 
define or affect a party's CERCLA liability: the Ian- 
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guage of the law govmns liability. In this regard. 
^ aspect of the JCe^ case desling with EPA author- 
ity to promulgate rules sSecting Tisbility in the ab- 
sence of ^le^ted suthority remains in place. 

in. What th« New Law Deem and Doeent Do 
The Asset Conservation, Lender Liability, and De- 
posit Insurance Protection Act of 1996 accomplishes 
several goals of secured parlies, fiduciaries, and gov- 
ernment agencies along with innumerable borrower 
groups vdio have seen eith^ less credit available or 
credit available at a higher price in many eases 
with unnecessary addidonal inspecU^is. 


a. Aecomplithad 

First, there is now greater clarity. The new law 
providm a much blister line: (1) by spedfying 
fender and fiduciary conduct that falls within the 
protection of the exemptions: (2) by overturning 

FUei Factors decision and drawing from deci- 
sions such as that of In rt Bergsoe that highhghted 
the need to focus on actual conduct rather than on 
a lenders unexercised capacity to influence a bor- 
rower (3) hy clarifying safe harbors, including in- 
ducements for remedial actions; and (4) by reject- 
ing any notion of mandating as opposed to encour- 
aging semtred party inspections of property. Overall, 
lenders, in particulsr. will have a much shorter check- 
list to go tfoough to determine whether a project is 
visile. Environmental concerns should go now to 
the crixlitworduness of the borrower and financial 
underwriting standards, not the risk of direct lender 
liability. 

Second, thore should be encouragement for lend- 
ing for environmental cleanup, including Brown- 
fields initiatives, though the restriction or the Act's 
scope to CERCLA and RCRA still leaves lenders 
and fiduciaries concerned about unnecessw Uablli- 

Tusderothee federal env» row meiMaliaws.^uxndera 

will have to adhere to the new bright lines for ac- 
tion. It must be remembered that, as in the case in 
ordinary lender liability (where borrowers sue lend- 
ers for actions or statements on which they relied 
and '^ed them to bankruptcy*), lenders will need to 
insure that in dealing with property with potent!^ 
or known environmental daunage, they have poli- 
cies in place to keep personnel dealing with borrow- 
ers in line with the directions contained in the new 
few. 


** x«fan to prapmici with known or tuapoeioS 

tkot vnuUy bw* not rim to At itvti of t EM Suptr- 

fiMl riM wiS ihot wo not in ow. 'BrawiAridt faitfadwt' fthn to tBont 
ty te EftvbomMiiul Pretwtfao Afeney nd sera coventoena to «Meuiw 
■w primWHwetor tetion to dwn up tuck thto to town OM proper to 

praAictho UM. Tht Mtuidwt indtidt fedtiil tnd sttte fandi w «u 
■atiyrit and pUm for elMiwp, p ow w nmwit puidonot. ^wnunant darts- 

codon of kndir liafailicy and protpoetiw purdiwwr babilitjr, private-scoter 

icdovdepnomsietifiliM, and prnatsModer fmanc*. IfA bcfon io Brown- 
S dfr Astivn Afmda (n aanwst In t99S: a racafli auBWiafy mar be faund 
K BTA. MmwtOM i Semomk tnitiMin, Pubtiesdon EM/ 

W«F-9Sm0 19M) (wHh rafarancas). and $rowi^^ Naiiontl 
Piho. PubUcadon BM S00^-M-0A3 (Juiw 199») (nmrnuuy of EPA prageeu). 


Ccwydghi* tseSbyTna0uroawofNaiioAaiAnaifa.in6. 
/M/Sd*Si -00 



249 


Third, fiduciaries should gain re confidence in 
vindertaking tnost obligations, includiiw accepting 
property into a trust a^ operating Acuities where 
environmental harm has occurred. Pension admin- 
istrators and indentured trtistees. like Imden, must 
be certaiti of their netums. However, th^ can now 
reduce their calculations of "posonal" liability if 
they adhere to the guidance of the new law. Estate 
trustees may act with greater confidence to zemedy 
environmental problems that encumber trust mop- 
erty, restoring the property to the full benefit of 
trustees, without fear of personal liability. 

Finally, government ^encies can act on their ob- 
ligations without fear of liability. This should re- 
duce costs and streamline disposal of property^ held 
by forfeiture, guarantee status, receiver or conserva- 
tor authority, or through loan defitult. 

b. Remaining Imum 

First, credit decisions, as noted above, still will 
reouire appropriate calculation of environment^ 
^ risk horn a bOrrowei's business activity or collat- 
eral. Inspections will remain very much a part of a 
credit d^sion where environmental damage is a 
possibility. Further, lenders may still consider their 
own liability should they, by ^eir conduct, move 
beyond the exemption. Facing strict, joint, and sev- 
9T9i liability may remain too much of a fear for 
banks that do not have the resources to monitor 
environmentai compliance or that feel they cannot 
risk a loan officer acting in a way that opens them 
to full liability. Secured parties a^ fiduciaries have 
a stake in the overall liability scheme of environmen- 
tal laws. Effisrts to "cap” luider liability or to limit 
lender liability to their contribution to or share of 
damage to a property were unsuccessful in Con- 
gress. These topics ne^ to be revisited^' 

Second, government agencies and state authori- 
ties have endorsed clarification of liability for pro- 
spective purchasers of property to facilitate sales of 
damaged property. let Hie n. under the oUigation to 
move expeditiou^y to dispose of property, would 
welcome purchasers who c^d und^tand the level 
of remediation required and undertake such efforts 
without fear of liability b^ond their obligation. 
\rhis subject needs to be pursued actively. 

Third, the new law does not address all of the 
I RCRA law or the other 30 or so federal \aw& govem- 
[ ing environmental liability V/hile many fede^ laws 


For th« House Banktof Coaotaae* in its marlwp of bill 

number HR 18S8 provldtd Uim hmem and fiduoarici «*ould lim die 
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exemption in newly eneeted Senate Bdl 1285 (W19M) 


do not have reme .ion programs, they do impose 
liability for regulatory violations and other costs. 
Cases already exist against lenders under RCRA 
and the Clean Water Act. 

Additionally, state laws, not the subject of this 
article, play as important a role as federal laws and, 
absent state and local action, lenders may fece con- 
tinued uncertainty. This Ints been particularly true 
in the Brownfields area, where state certifications 
on liability may or may not be recognized under 
federal law. Further, a lander looking to support an 
environmental cleanup may be connonted not just 
with Superfund or RCRA, but with a whole range 
of identified or potential environmental problems.^^ 
The House Banking Committee in 1996 fevered ap- 
plication of Superfund's "owner or operator” se- 
cured party and fiduciary exemption to all federal 
environmentzJ laws. The Idea is that a lender is a 
lender and a fiduciary a fiduciary, regardless of the 
federal law or the property involved. 

Fouitli, the language of the new law governs "owner 
and operator” liability and does not address trans- 
porter and generator liability. Perhaps, a good ex- 
ample is lead. If lead is in the ground at a site and a 
lender forecloses and follows the new law, then 
there would be no liability if the lead had caused 
environmental damage. On the other hand, if a 
lender takes over a building and removes lead ^nt 
and sends it for disposal, the lender could be liable 
as a generator or transporter Thus, pra- and post- 
foreclosure decisions relating to environmentai ac- 
tions in which a lender is involved must still be 
carefully undertaken, udiere they go beyond the 
boundaries of the property or collateral. 

Fifth, no absolute certainty may be provided to 
secured parties and fiduciaries. No law will prevent 
all litigation, and the attainment of any "bright line" 
simply means that gray areas will reemerge and 
parties inevitably will cross that new “line." Ulti- 
mately, this final task may see further improve- 
ment, but not a complete resolution. 

IV. Conciutlon 

While not addressing all concerns, the Asset Con- 
servation. Lender Liability, and Deposit Insurance 
Protection Act of 1996 represents the culmination 
of the efforts of a great number of congressional, 
executive branch, industry, environmental, and bor- 
rower groups to attain a greater clarity in the law. 

That has been accomplished, and benefits should 
flow to secured parties and fiduciaries as well as 
those who employ their services. In the end, the 
environment itself should see benefits from in- 
creased participation by lenders and fiduciaries in 
cleanup initiatives. 
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Prepared Statement of J. Peter Scherer, Vice Chairman, Environmental 
Policy Advisory Committee, National Realty Committee 

INTRODUCTION 

Thank you Chairman Smith. My name is Peter Scherer and I am a Senior Vice 
President with The Taubman Company. The Taubman Company is a national real 
estate company specializing in the development and management of regional shop- 
ping centers. I am speaking today on behalf of the National Realty Committee. NRC 
represents the Nation’s leading real estate owners, builders, managers, lenders and 
advisors. As such, the organization has focused extensively on the national policy 
issues associated with the redevelopment of our Nation’s brownfields properties. 

Several weeks ago I was here in Washington and had the pleasure of meeting 
with Jeff Merrifield of the Chairman’s staff and Scott Slesinger from Senator Lau- 
tenberg’s office. I left that meeting encouraged and energized, and I am delighted 
to have the opportunity to share with you today some thoughts on what the real 
estate industry believes it will take to get our country’s nonproductive, modestly 
contaminated and, therefore, hopelessly idle, real estate back into the Nation’s eco- 
nomic mainstream. 

Two very positive legislative proposals, S. 8 and S. 18, include provisions which 
reflect a sophisticated understanding of how current law can best be modified to en- 
courage brownfields cleanup and re-development. NRC is on record as supporting 
both these bills. 

We are also on record as supporting the efforts made by ERA to foster brownfields 
development, and while these efforts are encouraging, much more can and should 
be done to achieve the economic and environmental objectives of S. 8 and S. 18. As 
the sponsors of these bills are aware and as ERA Administrator Browner has stated, 
changes to the Superfund law are required to achieve significant long-term impact 
in this area. Let me specifically mention some initiatives taken by ERA that the real 
estate industry applauds. But, at the risk of striking a more sober note, let me also 
explain why these well intentioned initiatives will ultimately fall short of their in- 
tended objectives. 

During the past few years, the Administration has become more creative in its 
efforts to locate potential buyers for properties stigmatized by the specter of 
CERCLA liability. The Administration seems to have been motivated, in part at 
least, by the need to market its own growing inventory of brownfields, including 
those situated on former military installations. Certainly, in the course of pursuing 
that objective the government has gotten a taste of its own medicine. And, like the 
private sector, it seems to have learned that absent some new approaches to finding 
willing buyers for these kinds of sites, the properties will remain idle and, therefore, 
unproductive for the foreseeable future. 

First of all, ERA has removed thousands of sites from the so-called CERCLIS list 
and has issued guidance encouraging regulators to consider realistic future land 
uses in determining the extent of cleanup activities. If it’s known that a particular 
property will become a parking structure, then why force cleanup to the level re- 
quired for a day-care facility? This is a common sense approach which the business 
community finds workable. 

Second, ERA has issued guidance identifying the circumstances under which it 
will enter into prospective purchaser agreements. These agreements are intended to 
assure potential investors in contaminated sites that the properties in which they 
are investing will not become targets of a future enforcement action. Developers are 
willing to take risks, but there are simply too many other opportunities available 
for any successful developer to bet his balance sheet on a project with unlimited en- 
vironmental downside. Not to mention the difficulty in obtaining financing! 

Third, on the issue of migrating groundwater contamination, where land other- 
wise suitable for development is situated above an aquifer contaminated by external 
sources, ERA has issued guidance seeking to reassure owners or purchasers that 
they will not be targeted for cleanup actions. Again, an example of action on the 
Agency’s part which reflects the fact that new money will not go into a project 
where the only certainty is uncertainty. 

In each of these situations, ERA has set a course which my industry believes is 
absolutely in sync with the national policy objective of returning our country’s 
brownfields to productive use. So why isn’t this enough? Let me tell you — specifi- 
cally — in 50 words or less. At the end of each guidance document is a disclaimer 
which reads as follows: 

This policy does not constitute rulemaking by the Agency and is not intended 
and cannot be relied on to create a right or benefit, substantive or procedural. 
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enforceable at law or in equity, by any person. Furthermore the Agency may 
take action at variance with this Policy. 

As well intentioned as these policies may be, they fall short of providing the kind 
of certainty necessary to attract private-sector capital. 

I come here today not asking for the creation of economic or financial incentives 
to encourage brownfields development. Rather, in this case, our industry is looking 
only for the removal of existing disincentives. We are looking for you to level out 
the playing field and, in doing so, create the kind of certainty that permits prudent 
investment and intelligent risk assumption. So what is it that we think is needed? 

The recently adopted lender protections and the proposed protection for the new 
purchasers are certainly positive steps, but many brownfields will remain undevel- 
oped unless Congress provides protection from Federal and State enforcement ac- 
tions for property owners who successfully participate in voluntary cleanup pro- 
grams. 

While recently enacted legislation protects financial institutions from undue liabil- 
ity under Superfund, lenders still have concerns about the value of the underlying 
collateral and the creditworthiness of their borrowers. If a property that undergoes 
a voluntary cleanup may be the subject of further Federal and State enforcement 
action, a lender may consider the property inadequate for the loan. Moreover, if the 
borrower may be compelled to pay for the further cleanup after having completed 
a voluntary cleanup, even if the borrower is prepared to assume the risk, a lender 
may consider the borrower uncreditworthy and deny the loan. Thus, without some 
degree of predictability and certainty — and without the promise of finality after a 
successful voluntary cleanup — many well situated and otherwise prime brownfields 
will remain idle for want of willing and able developers and lenders. 

A number of these concerns would be addressed in a meaningful way by a provi- 
sion contained in both S. 8 and S. 18. This provision creates a new and eminently 
workable exemption for those who acquire property in need of some environmental 
remediation. The so-called “prospective purchaser” provision would look beyond the 
existing “innocent landowner” defense to address the troublesome (and not uncom- 
mon) scenario in which contamination is discovered during the course of pre-acquisi- 
tion due diligence. 

To utilize this kind of defense, purchasers would be required to undertake pre- 
scribed levels of environmental due diligence, including a site assessment in accord- 
ance with a standardized protocol. They would also need to take circumscribed steps 
to limit exposure to known contamination; and cooperate with those responsible for 
the cleanup. In return for meeting CERCLA’s due diligence requirements, prospec- 
tive purchasers could move forward and acquire property without fear of incurring 
the associated CERCLA liability. 

Here’s what happens in the real world: environmental due diligence becomes a 
feeding frenzy for everyone involved, particularly lawyers and consultants. And 
given the laws today, it’s difficult to blame them. When do you stop peeling the 
onion? When will that consultant or lawyer provide, in writing, that all information 
is known or that there is no risk associated with proceeding? More samples, more 
tests, more lab results are recommended. More time, more money, more risk and 
uncertainty until ultimately the project dies. You hardly ever have all the informa- 
tion. 

Successful business decisions are made when all necessary information is known. 
My point is that the various amendments to CERCLA I have referred today would 
(to a significant degree) replace the uncertainty that kills many deals with the type 
of stability, predictability and certainty needed for brownfields initiatives to succeed. 
Notably, EPA has endorsed this reform and there is no doubt its enactment would 
make a difference in the real world. 

At the end of the day, our industry is asking for nothing more than the kind of 
certainty and predictability that other Federal agencies are authorized to provide. 
We ask you to empower EPA to provide the equivalent of the “no further action” 
letters which can be obtained from the Securities and Exchange Commission, or the 
private letter rulings that the Internal Revenue Service regularly provides to parties 
concerned with the consequences of contemplated activities. Certainty inspires con- 
fidence, and with it, action. 

These legislative proposals — S. 8 and S. 18 — form a good base upon which to work 
in this session of Congress to develop bipartisan reform of CERCLA. In addition, 
EPA’s continued focus on administrative reforms should be encouraged. Agency re- 
forms combined with legislative reform hold the promise of reducing the stigma as- 
sociated with these properties by limiting the specter of Federal liability. 

The National Realty Committee remains committed to the enactment of policies 
that encourage reinvestment. Working with the other local and national stakehold- 
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ers represented here today, our members will continue to help identify, analyze and 
advocate policies that will achieve the goals I believe we all share. 

Thank you. 


Responses of J. Peter Scherer, National Realty Committee, to Additional 
Questions from Senator Smith 

Question 1. Do you believe that risk-based cleanups tied to reasonable anticipated 
future use would improve the brownfields situation? 

Response. Yes. Over the last few years, the States have successfully pioneered the 
use of risk assessments. In addition, they have relied on realistic land use projec- 
tions in the course of developing effective strategies for addressing brownfield prop- 
erties. This approach allows for intelligent, environmentally protective and cost-ef- 
fective remediation, and promotes the return of brownfield properties to beneficial 
use. In NRC’s view, Congress should support this approach. 

By using risk assessments as a basis for cleanup decisions. States and private 
parties are able to determine what problems a brownfield may actually raise for 
public health and the environment and to focus cleanup measures on those specific 
issues. This is much more effective and efficient than the practice employed in ear- 
lier years of designing a broad range one-size-fits-all, cleanup program to address 
all hypothetical problems that might occur at a site. Also, private parties and States 
are able to use risk assessments to more accurately communicate to the public (i) 
whether or not a given site presents a threat and (ii) if and when a threat has been 
adequately addressed. 

Cleanups should also be tied to anticipated land use. It is clear that a site that 
is returned to light industrial use need not be cleaned up to the same standards 
as a site that is used as a day care center. Moreover, the future use itself may some- 
times provide a remedy. One remedy that is commonly used to clean up soil con- 
tamination is to construct an impervious cap to prevent the infiltration of rainwater 
into contaminated soil. If the new use of the property includes the construction of 
a building slab, a parking lot, a roadway, or some other impervious surface, that 
surface may also function as a cap. In this way, the development itself sometimes 
accomplishes a significant element of the cleanup. 

Question 2. Some of our witnesses might suggest that the States do not have the 
sophistication to clean up more than just the simplest brownfield sites. Do you agree 
with this characterization? Can States be trusted to do the right thing? 

Response. In our members’ experience. States are fully capable of administering 
voluntary cleanup programs as well as many other environmental programs, and to 
oversee the cleanup of a range of contaminated sites. For example, members of Na- 
tional Realty Committee from the State of New Jersey have found that State to be 
among the innovators (as opposed to the followers) in addressing hazardous mate- 
rial releases. I am advised that New Jersey adopted its own Spill Act some time 
before the Federal Government adopted CERCLA. Other States, including my home 
State of Michigan, have lead the way in developing effective voluntary cleanup pro- 
grams to return brownfields to productive use. 

States also appear to have demonstrated their competence in this area in the 
course of overseeing the cleanup of Federal facilities within their borders. Although 
Defense Department and Energy Department facilities represent some of the most 
complex environmental problems in the country. States do not appear to have shied 
away from taking a responsible role in directing their cleanup. Indeed, States have 
not hesitated to offer vigilant and constructive criticism of the Federal Government 
when the cleanup measures proposed by the Federal authorities for their own prop- 
erties have been inadequate. And States have even been willing to pursue legal ac- 
tion against the Federal Government over the cleanup of Federal facilities when 
they believed that the health and welfare of their citizens was not being protected. 
Surely, if States can aggressively supervise the cleanup of highly contaminated Fed- 
eral facilities, they can oversee the cleanup of less contaminated brownfield prop- 
erties. 

Question 3. Some of our witnesses have alluded to the fact that if we really want 
to fix brownfields, we need to conduct comprehensive Superfund reform, not merely 
tinker around the edges. Do you agree with this principle? 

Response. We do not believe that Congress would be “tinker[ing] around the 
edges” of Superfund reform if it were to provide protection for prospective and inno- 
cent purchasers, protection for property owners who perform voluntary cleanups, 
and protection for the innocent owners of property that is contaminated by migrat- 
ing pollutants from contiguous sites. Any one of these reforms would provide a sig- 
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nificant enhancement to the process of redeveloping brownfields. All of them to- 
gether would maximize the capability of States, local governments, and private par- 
ties to clean up and redevelop brownfields. 

As described in greater detail in my response to questions nos. 4 and 5 below, 
we view the issue of brownfield reform as a continuum — each separate reform meas- 
ure is important, no one measure predominates. Even without reform, some 
brownfields are being developed because individual investors are willing to take 
risks. With each of these reforms, more brownfields will be developed. If prospective 
purchaser protection is adopted, more businesses would be willing to invest in 
brownfield redevelopment because they would know that they would not become lia- 
ble for contamination that predated their purchase. This reform by itself would sub- 
stantially increase the number of brownfield sites redeveloped. But, as discussed in 
more detail in response to questions nos. 4 and 5 below, if Congress did not also 
adopt protection for the current owners of brownfield sites who engaged in voluntary 
cleanups, many potentially useful brownfield sites would remain undeveloped. 

Finally, protection of contiguous property owners is also an important brownfields 
reform. The owners of property that is affected by migrating contamination need to 
know that they will not be held liable under CERCLA, and they need to be able 
to communicate the same assurance to lenders, purchasers, and tenants. Also, the 
Superfund law should not act to place a stigma on their properties. Otherwise, the 
number of undevelopable brownfields will grow as contamination moves off the 
original site. 

Question 4. You mentioned in your testimony that “without some degree of pre- 
dictability and certainty — and without the promise of finality after a successful vol- 
untary cleanup — many well situated and otherwise prime brownfields will remain 
idle for want of willing and able developers and lenders.” You didn’t mean to limit 
this to prospective purchasers did you? In order to free these properties for redevel- 
opment, isn’t it also appropriate to provide this finality to current owners and opera- 
tors? 

Response. As indicated in my response to question no. 3 above, we view 
brownfield reform measures as a continuum. Each of these measures is separately 
important in increasing the redevelopment of brownfields. Prospective purchaser 
protection is highly significant, and most directly affects the National Realty Com- 
mittee membership. With this reform by itself, we would expect to see a substantial 
increase in the number of brownfield sites developed. 

However, prospective purchaser protection is not the only reform measure that 
would enhance the redevelopment of brownfields. Clearly, it is important to provide 
liability protection for the current owners who either clean up property themselves 
under a State voluntary cleanup program or who sell to prospective purchasers that 
put the property in such a program. As described in my response to question no. 
5 below, right now there are significant economic incentives for these current own- 
ers not to sell these properties or develop the properties themselves. Providing pro- 
tection to current owners who either voluntarily clean up their sites under State 
programs or who sell to purchasers who do so would lead to the redevelopment of 
even more brownfield sites than just providing prospective purchaser protection. 
Similarly, more brownfield properties would be developed if Congress also protected 
the owners of contiguous properties from CERCLA liability and removed the stigma 
associated with their properties by including them as part of a designated CERCLA 
site. 

Question 5. If we don’t provide finality to the owners and operators of large re- 
developable sites, won’t the most prime real estate parcels be simply fenced off and 
kept off the market? In order to fix this, don’t we have to make some major changes 
in the Superfund liability system? 

Response. Providing protection to prospective purchasers would clearly result in 
more brownfields being redeveloped, even if no other reform is adopted. But to more 
fully promote brownfields development, providing “finality” to owners and operators 
is clearly crucial. 

Currently, the owners of many brownfield sites have several economic incentives 
not to bring their properties back into productive use. As long as their properties 
have not been designated for investigation and cleanup by EPA or the States, many 
of these property owners consider themselves better off simply putting a fence 
around their property and waiting. As long as the owner leaves a property inactive, 
it is not required to test or otherwise investigate the contamination level at the 
property. Waiting defers any environmental cleanup costs, and allows time for the 
level of contamination to be reduced through natural processes such as dilution, at- 
tenuation, and evaporation. Also, because the property is not productive, property 
taxes may be reduced. 
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Also, there are numerous economic disincentives to developing brownfield prop- 
erties. An effort to develop the property will often accelerate environmental remedi- 
ation costs. To obtain permits from governmental authorities and financing from 
banks, property owners often have to test their properties and report contamination. 
Once that happens, they may become subject to obligations to perform further inves- 
tigations and undertake cleanups. In many instances, the development of a property 
is indefinitely delayed as a property goes through the elaborate process of govern- 
mental investigation and remediation. Thus, the environmental costs become due 
early, but the economic benefit of development is deferred. 

State voluntary cleanup programs were created to provide a mechanism to bring 
brownfield programs back into productive use. They serve the governmental interest 
in seeing that contaminated property is cleaned up and the property owner’s inter- 
est in providing certainty as to the cost of cleanup and the amount of time cleanup 
will take. Once a property owner is able to quantify the cost and time for cleanup, 
the owner can make an informed decision about whether to go ahead with the 
project. However, if an owner who completes a cleanup under a voluntary cleanup 
program is not protected from further Federal or State enforcement action, the cost 
and time to complete the project cannot be accurately estimated. Without the ability 
to reliably estimate the cost and time factors many property owners will continue 
to choose to wait. 

The recently adopted lender protections and the proposed protection for new pur- 
chasers are helpful in removing disincentives, but many brownfields will remain un- 
developed unless Congress provides protection from Federal and State enforcement 
actions for property owners who successfully participate in voluntary cleanup pro- 
grams. 

As indicated in my testimony, NEC welcomed recent legislation limiting lenders’ 
exposure to liability under Superfund. Nonetheless, lenders involved in brownfields 
transactions will still have concerns about the value of the collateral and the credit- 
worthiness of their borrowers. If a property that undergoes a voluntary cleanup may 
be the subject of further Federal and State enforcement action, a lender may con- 
sider the property inadequate collateral for the loan. Moreover, if the borrower may 
be compelled to pay for further cleanup after having completed a voluntary cleanup, 
a lender may consider the borrower uncreditworthy and deny the loan. Thus, with- 
out the promise of finality after a successful voluntary cleanup, lenders may be re- 
luctant to lend to borrowers who wish to develop brownfield sites. 

Prospective purchaser relief would only affect a potential buyer of a brownfield, 
and not the current owner who is, of course, the potential seller. If the current 
owner is not also protected by finality at the end of a voluntary cleanup, that owner 
will often have an economic incentive not to sell. An unprotected owner who sells 
property to a prospective purchaser might become the principal target of a govern- 
mental enforcement action. Therefore, selling the property to a new developer might 
only accelerate the current owner’s environmental obligations. If the owner (or pro- 
spective seller) cannot achieve a measure of certainty that once a voluntary cleanup 
is completed it would not be subject to additional environmental liabilities, that 
owner will often choose not to sell. As the number of willing sellers decreases so 
will the number of prospective purchasers, and, therefore, the number of successful 
brownfields projects. 

Question 6. Are you aware of sites that your company, or other members of the 
National Realty would have been willing to redevelop, but did not do so out of a 
fear that you would be caught in the Superfund liability net? Will the provision of 
some characterization grants be sufficient to address this problem. 

Response. Numerous transactions involving contaminated or potentially contami- 
nated properties have been avoided by our company and members of NRC because 
of the risk of CERCLA liability. 

Characterization grants are, of course, helpful insofar as they add to existing in- 
formation about the likely extent of contamination (and, therefore likely cleanup 
costs) at prime development sites. This information will often prove helpful to those 
communities tr3ring to attract outside investment in the redevelopment of these 
sites. As I indicated in my testimony, business decisions can only be made respon- 
sibly when all relevant information is available. If potential sellers are able to pro- 
vide prospective purchasers with sophisticated (albeit preliminary) due diligence in- 
formation this may prompt otherwise anxious buyers to look more seriously at the 
property in question. Needless to say, preliminary characterization efforts (however 
funded) are not, by themselves, sufficient to overcome buyer or lender anxiety about 
cleanup liability where the due diligence turns up evidence of significant contamina- 
tion. 
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Response of the National Realty Committee to an Additional Question from 

Senator Chafee 

Question. Page 4 of your testimony seems to imply even if we codify prospective 
purchaser protections and contiguous property owner protection; and even though 
we recently passed lender liahility protection last year; that more must he done on 
liahility to make many of these transactions work. Can you expand on this point. 

Response. I am pleased to elaborate. As I described in my responses to Senator 
Smith’s questions, protection of current owners who either cleanup properties under 
State voluntary cleanup programs or who sell properties to purchasers who do so 
is important in promoting brownfields redevelopment. Current owners should be en- 
couraged in redeveloping their sites. Also, current owners should be reassured that 
if they sell their sites to new purchasers, they will not be increasing or accelerating 
their own liability. 

As described in my response to Senator Smith’s question no. 5, the current system 
creates disincentives for current owners either to develop their properties them- 
selves or to sell to buyers who will do so. These disincentives need to be removed 
and replaced by incentives to develop brownfields. Such incentives can be provided 
by protecting a site owner who cleans up a site in accordance with a State voluntary 
cleanup program from further Federal and State liability, and by providing similar 
protection to a seller who sells the property to a buyer who performs the voluntary 
cleanup. 

Once again, we view these reforms as a continuum. Prospective purchaser protec- 
tion, in and of itself, will jump start the redevelopment of brownfields. But provid- 
ing finality to current owners, as well as to prospective purchasers, would be even 
more effective in promoting brownfields redevelopment. Protecting contiguous prop- 
erty owners is also vital to restoring brownfields. Each of these reforms is signifi- 
cant in its own right; together, they provide the best framework for encouraging the 
redevelopment of brownfields. 
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